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Mitigation and Litigation in Juvenile Lifer Resentencing Hearings 
 

1. Resentencing Hearings Under Miller and MCL 769.25-.25a 

Sentencing hearings under Miller and MCL 769.25-25a will be unlike other usual 
Michigan court sentencing hearings. The United States Supreme Court has compared the 
sentence of life without parole for juveniles to the death penalty for adults. See, e.g., Miller, 132 
S.Ct. 2455, 2467 (2012); Graham v Florida, 130 S Ct 2011, 2027 (2010). The Court has stressed 
the need for the sentencer to consider a wide range of evidence relevant to the “mitigating 
qualities of youth.” See Miller, 132 S Ct at 2467.  

 
The Michigan Supreme Court has also highlighted the unique nature of the hearings and 

recognized the need for adequate resources to conduct them: 
 

“juvenile defendants must be afforded the opportunity and the 
financial resources to present evidence of mitigating factors 
relevant to the offender and the offense, psychological and other 
evaluations relevant to the youthfulness and maturity of the 
defendants must be allowed, and courts must now embark upon the 
consideration of aggravating and mitigating evidence offered 
regarding juvenile defendants as a condition to imposing sentences 
that previously required no such consideration.” 
 

(emphasis added) People v Carp, 496 Mich 440, 473, (2014), certiorari granted and reversed 
sub. nom on other grounds by, Carp v Michigan, Supreme Court No. 14-824 (March 7, 2016). 
 

Thus, the defense will need to undertake significant mitigation efforts, similar to the 
requirements for counsel in death penalty cases. See Campaign for Fair Sentencing of Youth, 
“Trial Defense Guidelines: Representing Child Client Facing Possible Life Sentence,” found at 
http://fairsentencingofyouth.org/wp-content/uploads/2015/03/Trial-Defense-Guidelines-
Representing-a-Child-Client-Facing-a-Possible-Life-Sentence.pdf.  It also means that, similar to 
death penalty cases, litigation teams are the norm. The Trial Defense Guidelines for representing 
youth facing life sentences provide that “[t]he defense team must include a minimum of two 
qualified attorneys (“defense counsel”), an investigator, a mitigation specialist, and, when 
appropriate, an interpreter.” Id. at Standard 1.1. 
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More specifically, this means:  

 Defense counsel must retain or ask the court for funds for a mitigation specialist, or at 
a bare minimum, an investigator experienced in mitigation work, who can conduct a 
mitigation investigation. 

 
 The defense must interview people who know the defendant, both presently and at the 

time leading up to the offense, in order to develop a full understanding of his/her life. 
These interviews can include family members, teachers, coaches, detention, jail, and 
prison employees, probation officers, counselors, doctors or psychologists, foster care 
workers, neighbors, friends and others. 

 
 The defense must collect records and documents about the defendant and his/her life. 

Documents that may be relevant include: school, work, foster care, juvenile file, 
neglect and abuse file, drug rehabilitation/abuse of the defendant or family members, 
mental health records, hospitalization records, prison records and more. See 
Attachment 1 – List of Records and Documents to Obtain in Mitigation. 

 
 The defense must hire or ask the court for funds for an expert psychological 

evaluation of the defendant. This may be done via ex parte motion. 
 

 

Age and Acquisition of Records: The age of some of the cases may pose logistical 
issues. For example, it may be difficult to locate and produce records relevant to the Miller 
factors concerning the defendant as of the date of the offense. Additionally, MCL 769.25(7) 
states that at a Miller hearing, the court [or jury if that right is applied] “may consider evidence 
presented at the trial together with any evidence presented at the sentencing hearing.”  The older 
the conviction, the more difficult it will be to locate witnesses, evidence, or exhibits to 
demonstrate those circumstances to a fact-finder.  Lastly, in many of the older cases, the trial 
judge may no longer be on the bench, so a successor judge will be in a similar situation to a new 
jury – unaware of the trial evidence absent a hearing that may become, in certain cases, 
essentially a retrial. 

Experts:  The use of experts will be essential. The science of adolescent 
neurological development, psychology, child trauma, forensic psychology, and dynamics at the 
Department of Corrections are all relevant areas for expert evaluations. The defendant may have 
been exposed to or victimized by sexual or physical abuse, domestic and community violence or 
trauma, may have significant mental illness, may have an intellectual disability, or another 
feature of his or her medical or social history that can best be understood and explained to the 
jury or judge by an expert. As a result, a psychologist, psychiatrist, M.D., or other expert may 
also be necessary. Depending on the defendant’s background and situation, a variety of health 
and mental health assessments or testimony may be persuasive to the courts. A motion 
requesting funding for this expert may need to be filed ex parte. See Attachment 2 – Sample 
Motion for Court-Appointed Expert (this motion was not filed ex parte). 



Material	Prepared	by	the	State	Appellate	Defender’s	Office.	This	document	does	not	reflect	
the	views	of	the	Department	of	Attorney	General.	 Page	3	
 

 
 
Mitigation Specialists: A term more familiar in the death penalty context, 

mitigation specialists will also be key players in this process. A mitigation specialist is a trained 
professional – often someone with a social work or other advanced degree – who helps develop 
personal and social histories of clients and their families through extensive interviewing and 
record collection; they have traditionally been used most frequently for the sentencing phase of 
death penalty cases. In fact, the American Bar Association standards, which set the minimum 
standards for death penalty cases, require that the defense team has a mitigation specialist. ABA 
Guideline 4.1 A, 1. For more information on mitigation specialists, visit the website for the 
National Alliance of Sentencing Advocates & Mitigation Specialists (NASAMS), found at: 
http://www.nasams.org/NASAMS/NASAMS_home. 

 
See also:  

Attachment 3 – Sample Declaration regarding the need for mitigation 
investigation and for a mitigation specialist in a JLWOP case (which lays out 
factual and legal reasons a mitigation specialist is necessary); 

 
Attachment 4 - Mitigation Specialist Affidavit in a JLWOP case (describing 
what mitigation specialists do and how they are relevant). 

 
 

 SADO’S Experience: Several Miller hearings have been held in Michigan for 
clients on direct appeal.  SADO conducted two hearings and averaged approximately 650 team 
hours devoted to preparation and presentation of evidence, with expert witness and consultant 
expenses of approximately $7,000 per case. The list after each case name includes the witnesses 
called by SADO, as relevant to the Miller factors: 

 
a. People v Masalmani (Macomb County): 

i. Dr. Daniel Keating: Professor of Psychology, Psychiatry and Pediatrics at 
University of Michigan (expert in brain development) 

ii. Jennifer Keller: Mr. Masalmani’s foster care worker 
iii. William Ladd: Mr. Masalmani’s appointed guardian ad litem in a child 

abuse/neglect case 
iv. Dr. Frank Vandervort: clinical professor at Child Advocacy Clinic and 

Juvenile Justice Clinic at University of Michigan Law School (expert in 
child welfare and juvenile delinquency proceedings) 

v. Dr. Lyle Danuloff: clinical psychologist (also provided information about 
Mr. Masalmani’s prison record) 
 

b. People v Eliason (Berrien County): 
i. Dr. Daniel Keating: Professor of Psychology, Psychiatry and Pediatrics at 

University of Michigan (expert in brain development) 
ii. Dr. Carol Holden:  Director of the Center for Forensic Psychiatry (expert 

in clinical, developmental, and forensic psychology)   
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iii. Lay witnesses:  Mr. Eliason, his father, sister, grandmother, and 
stepmother 

 
2. Case Law  

 
a. Woodson v North Carolina, 428 US 280 (1976): capital defendants must have an 

opportunity to advance mitigating factors for a judge/jury to assess to appropriateness 
of imposing the death penalty. 

 
b. Roper v Simmons, 543 US 551 (2005): the Court prohibited capital punishment for 

children. 
 

c. Graham v Florida, 560 US 48 (2010): the Court prohibited life without parole 
sentences for a juvenile convicted of a nonhomicide offense. 
 

d. Atkins v Virginia, 536 US 304 (2002): Death penalty for mentally retarded 
defendants violates the Eighth Amendment ban on cruel and unusual punishment. 

 
e. Miller v Alabama, 132 S Ct 2455 (2012): The Eighth Amendment forbids a 

sentencing scheme that mandates life in prison without the possibility of parole for 
juvenile homicide offenders. The Court stressed that life without parole sentences 
must be “rare” and uncommon, and analogized life without parole for youth offenders 
to the death penalty for adults.  

 
f. Montgomery v Louisiana, __ US __; _ (Docket No. 14-280, issued 1/25/16): Held 

that the decision in Miller v Alabama was fully retroactive to all juvenile mandatory 
life without parole homicide sentences and emphasized that life without parole 
sentences for youth must be rare.  

 
g. People v Woolfolk, 497 Mich 23 (Docket No. 149127, issued 12/2/14): The birthday 

rule, rather than the common-law rule of age calculation, applies when determining 
whether a defendant was a juvenile at the time of the offense. Mr. Woolfolk, who was 
convicted of a homicide the day before his 18th birthday and sentenced to life without 
parole, is entitled to resentencing under Miller. 

 
h. People v Skinner, 312 Mich App 15 (2015): Miller defendants have a Sixth 

Amendment right to have a jury make findings under the proof beyond a reasonable 
doubt standard in determining whether a life without parole sentence will be imposed.  
A leave application was filed by the prosecution and the Skinner application is 
currently pending in the Michigan Supreme Court.  

 
i. People v Hyatt (COA docket #325741, 7/21/16): Conflict panel of Court of Appeals 

overruled Skinner and held there is no right to jury finding on facts essential to the 
imposition of life in prison without parole. The Court repeatedly stressed that life 
without parole sentences must be rare and reversed the imposition of life without 
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parole sentence, finding that the sentencing judge did not adequately apply the strong 
presumption against life sentences or evaluate the defendant’s potential for 
recidivism. The concurring judge urged a categorical bar on all life without parole 
sentences for youth. 

 
j. Hill v Snyder, U.S. District Court, E.D. MI; Nos. 13-2661 and 13-2705:  Class 

action lawsuit under 28 U.S.C. §1983 challenging the statute barring the Department 
of Corrections’ from considering for parole those prisoners serving life sentences for 
offenses committed as juveniles. Following remand from the Sixth Circuit, plaintiffs 
are now challenging the constitutionality of MCL 769.25a and presenting other 
claims. A TRO was entered preventing prosecutors from filing for life without parole. 
The Sixth Circuit dissolved the TRO pending a hearing in the district court.  A motion 
for injunctive relief was argued before Judge Corbett O’Meara on July 28, 2016, and 
a decision is pending.  

 
It appears highly likely that the Michigan Supreme Court will grant leave to resolve the 

conflict between Skinner and Hyatt as to whether the Sixth Amendment demands a jury 
determination on the Miller factors.  The issue could ultimately be resolved in the Federal courts, 
either through habeas corpus proceedings or through a direct grant of certiorari in the United 
States Supreme Court. 
 

 Given that no one knows what will happen with Skinner and Hyatt, or in Hill, many if not 
most resentencings under Miller in direct appeal cases are on hold.  In light of the many 
uncertainties, many jurisdictions may opt for a go-slow approach to these hearings, unless the 
parties and court agree otherwise.  

 
 

3. MCL 769.25a 

 Following Miller, the Michigan Legislature enacted MCL 769.25a, which set forth 
statutory and procedural requirements if Miller were found to be retroactive. The statute 
currently states that if the Court ever ruled Miller to be retroactive, which it did in Montgomery, 
then all persons serving life sentences for an offense that occurred before the individual was 18 
years of age are eligible for resentencing using the statutory and Miller factors. (“At the hearing, 
the trial court shall consider the factors listed in Miller . . . and may consider any other criteria 
relevant to its decision, including the individual’s record while incarcerated.”) MCL 769.25(6).    
 
 The statute states the prosecutor in each county has 30 days from the date the decision is 
final1 to notify their Circuit Court of all defendants sentenced in that county who are now entitled 
to resentencing. The prosecution has 180 days from the date the decision is final to file a motion 
seeking imposition of life without parole. If the prosecutor does not file for life without parole 

                                                 
1 A decision of the United States Supreme Court is final when the Court issues its mandate in the 
case, not the date the opinion is released, which occurs 25 days after entry of the judgment.  U.S. 
Supreme Court Rule 45.2. 
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within that time, the defendant must be resentenced to a term of years. The minimum term 
must be between 25 years and 40 years and the maximum term is set at 60 years.  MCL 
769.25(9).  A hearing on the prosecution’s motion must be held as provided in MCL 769.25(6).  
The statute also gives priority in scheduling resentencings to prisoners who have already served 
over 20 years.  MCL 769.25a(5)(a). 
 

4. Miller Factors 

 The Court required individualized sentences to enable lower courts to consider the 
following factors when determining whether a juvenile should be sentenced to life without parole 
(Miller, supra at 2468): 
 

a. Chronological age and its hallmark features: immaturity, impetuosity, failure to 
appreciate risks/consequences 
 

b. Family/home environment 
 

c. Circumstances of the homicide offense, including the extent of participation and 
how familial or peer pressure may have affected him/her  

i. Possibility of lesser conviction, if not for “incompetencies associated with 
youth” (i.e. working with prosecutors, police, trial counsel) 
 

d. Possibility of Rehabilitation 

 The Court noted that sentencing a juvenile to life without parole “will be uncommon” and 
it will be the “rare juvenile offender whose crime reflects irreparable corruption.” Miller, supra 
at 2469. 
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STATE OF LOUISIANA   : NUMBER: 243,727 Section 4 

VERSUS     : FIRST JUDICIAL DISTRICT COURT 

DWIGHT KEITH BACON   : CADDO PARISH, LOUISIANA 

AFFIDAVIT OF JULIET M. YACKEL 

1. I am a capital mitigation specialist and attorney with 17 years of experience in capital 

cases in state, federal, and military jurisdictions throughout the United States.

2. In late February, 2009 the Louisiana Public Defender Board approved the request that 

I conduct the mitigation investigation on behalf of Dwight Bacon whose trial is scheduled for July 6, 

2009.

I. Background & Qualifications

3.  My practice has been devoted entirely to the defense of capital murder cases since 

graduating from Tulane Law School in 1992.  Over the years, I have served as the mitigation specialist 

or counsel in over 50 capital murder cases.  My experience includes work at all phases of the 

proceedings including pre-authorization, trial, state post-conviction, federal habeas, and executive 

clemency.   

4.   I have instructed mitigation specialists, lawyers, and investigators in capital mitigation, 

serving as faculty for numerous national, state, and local seminars relating to the mitigation function in 

capital murder cases.  

5. I presently direct the Death Penalty Mitigation Institute, the annual training for capital 

mitigation specialists sponsored by the National Alliance of Sentencing Advocates and Mitigation 

Specialists [NASASMS], and have done so since 2006.   I also serve on NASASMS's Executive 

Committee, a position I have held since 2005. 

6. A more detailed recitation of my education, training, and experience can be found in my 

curriculum vitae which is appended hereto as Exhibit A. 

I. Standard of Care 

7. The role and responsibilities of the capital mitigation specialist are set forth in the 

ABA Guidelines for the Appointment & Performance of Defense Counsel in Death Penalty Case

and the new Supplementary Guidelines for the Mitigation Function.1

The Supplementary Guidelines for the Mitigation Function of Defense Teams in Death 
Penalty Cases were first published in Hofstra Law Review on June 15, 2008, and have been 
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8. In broad terms, the Guidelines contemplate that the capital mitigation specialist 

performs the following functions:  

investigate whether the defendant is mentally retarded and therefore ineligible for 
the death penalty pursuant to Atkins v. Virginia;

screen for mental disorders and recommend appropriate mental health experts;

work closely with experts, and assemble & summarize voluminous life history 
information for their review;

 conduct a bio-psycho-social history investigation;

set the stage for a plea through working with the client, members of his family, 
and others persons who are influential in the client’s life;

prepare for a capital sentencing hearing.

9. In June, 2008 the Supplementary Guidelines for the Mitigation Function of 

Defense Teams in Death Penalty Cases were published in to reflect prevailing professional 

norms.  These guidelines specify the mitigation function as follows:  

Guideline 10.11 (a): conduct an ongoing, exhaustive and independent 
investigation of every aspect ofhte client’s character, history, record and any 
circumstance of the offense, or other factors, which  may provide a basis for a 
sentence less than death; 

Guidelines 10.11(b):  investigate the client’s life history in a manner which 
surveys a broad set of sources and includes:

medical history: complete prenatal, pediatric and adult health information; 
 exposure to harmful substances in utero and in the environment; 
 substance abuse history; 
mental health history; 
history of maltreatment and neglect; 
trauma history; 
educational history; 
employment & training history; 
military experience; 
multi-generational family history; 
genetic disorders and vulnerabilities as well as multi-generational patterns 
of behavior; 
prior adult and juvenile correctional experience; 
religious, gender, sexual orientation, ethnic, racial, cultural, and 
community influences; 
socio-economic, historical, and political factors. 

Guideline 10.11(c): Team members must conduct in-person, face-to-face, one-
on-one interviews with the client, the clients; family, and other witnesses who are 
familiar wit the client's life, history, or family history or who would support a 
sentence less than death.

endorsed by the American Bar Association and the National Alliance of Sentencing Advocates 
and Mitigation Specialists.
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Multiple interviews will be necessary to establish trust, elicit sensitive 
information and conduct a thorough and reliable life-history investigation. 

Team members must endeavor to establish the rapport with the client and 
witnesses that will be necessary to provide the client with a defense in accordance 
with constitutional guarantees relevant to a capital sentencing proceedings. 

Guideline 10.11(d):  Team members must provide counsel with documentary 
evidence for the investigation through the use of such methods as genealogies, 
social history reports, chronologies and presorts on relevant subjects including, 
but not limited to, cultural, socioeconomic, environmental, racial, and religious 
issues in the clients; life. 

10. The first step in any capital case is to investigate whether the defendant is 

mentally retarded and therefore ineligible for the death penalty pursuant to Atkins v. Virginia.

12. The second phase of the investigation involves conducting the bio-psycho-social history 

investigation.  As this aspect of the investigation unfolds, the mitigation specialist begins to identify 

areas which require expert evaluation.

13. The bio-psycho-social history investigation includes examining the following 

areas of the defendant’s life: 

Pre and perinatal development; 
Early childhood and adolescent development including physical, mental, 

  emotional, and social; 
Medical history; 
Incidents of neglect and abuse; 
Symptoms of social impairment (self medication); 
Quality of caretakers, homes, and schools; 
Consistency and quality of social support; 
Presence and effect of corrupting influences; 
Defendants’ strengths and efforts to overcome impairments; and 
Defendants’ response to care, structure, medication, and incarceration. 

14. The bio-psycho-social history, in conjunction with close observation and in depth 

interviews of the client, will reveal the range and extent of any developmental disabilities, brain 

dysfunction, mental disorder or other condition that would preclude the execution of the client. 

15.  Once the bio-psycho-social history investigation is complete, and appropriate experts have 

been selected, the mitigation specialist provides the information they have gathered to the evaluating 

mental health professionals. This information – usually provided in the form of a detailed bio-psycho-

social chronology, smaller sub-chronologies, indexed notebooks of records, genograms and other 

summaries – give the experts a solid foundation for their assessments and assists them in determining 

the presence, severity and effect of mental disorders and developmental disabilities that affected the 

client’s behavior during the course of his life and in connection with the charges he faces. 

16. A soon as a criminal defendant is charged with a crime in which death is a possible 
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punishment, counsel is required to  assemble a core defense team – consisting of two attorneys,  one 

mitigation specialist and one fact investigator.  The mitigation investigation should begin immediately. 

17. Plea negotiations should commence at the beginning of the case and continue even after 

the prosecution has elected to seek the death penalty.  As new mitigation information is developed, it 

may be presented to the prosecution as grounds not to seek the death penalty or to reconsider the 

decision to seek death.  Mental retardation, severe mental illness, successful adjustment to the structure 

of prison, and brain damage are powerful arguments that negotiated settlement is a better course than the 

expense and time of a trial that could likely result in a jury unwilling to impose a death sentence. 

18. A mitigation inquiry will also uncover multi-generational patterns of behavior which 

define family dynamics.  Family patterns are influenced by culture, community services and attitudes, 

economic status, race, religion and education.  Family patterns of behavior find expression in family 

values, child rearing practices and beliefs about the role of family.  These patterns contribute to 

abandonment, neglect, physical abuse, sexual abuse, and emotional abuse. 

19. The mitigation assessment must be conducted in a manner which is accepted in both the 

legal and medical communities.  The data must be competent, reliable and vital.  Collateral evidence 

obtained from health care providers, law enforcement, governmental agencies, family, neighbors, 

friends, schools and employers supports valid claims such as physical neglect and abuse, drug and 

alcohol addiction and debilitating mental diseases.  As part of a competent examination and assessment, 

this evidence must be collected and analyzed.   

20. It is important to determine the criminal backgrounds of adults and others who were 

significant figures in the client’s life and to gather appropriate records about other family members who 

have mental disabilities or histories that affected the client’s behavior or functioning. 

21. Records play a vital role in developing mitigation and the biopsychosocial history, 

 and form the basis for accurate and reliable expert opinions.  To maintain a standard of care, social 

historians and mental health experts must rely on collateral evidence which corroborate and expands 

upon the information provided by the client and by witnesses.   

22. Records also reveal patterns of family dynamics provide information on 

 additional witnesses and document any mental and medical illnesses and mental impairments.  

Guideline 10.7 of the ABA Guidelines recognizes: 

“Records… can contain a wealth of mitigating evidence, documenting or 
providing clues to childhood abuse, retardation, brain damage, and/or mental 
illness, and corroborating witnesses' recollections.  Records should be requested 
concerning not only the client, but also his parents, grandparents, siblings, and 
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children.  A multi-generational investigation frequently discloses significant 
patterns of family dysfunction and may help establish or strengthen a diagnosis or 
underscore the hereditary nature of a particular impairment.  Corroborating 
information from multiple sources - a time consuming task - is important 
wherever possible to ensure the reliability and thus the persuasiveness of the 
evidence.” 

23. The following records on the client and his/her family must be collected:  

          a. All school records, including transcripts, health reports, standardized testing, 
attendance, special education, disciplinary action, adult education and vocational 
schools, GED, Job Corps, continuing education; 

          b. Employment records including records related to job applications, attendance, 
assignments and performance evaluations, medical and psychological evaluations, 
relocations, pay records, Social Security tax records; 

         c.  Family and individual social service records, including records of food stamps, 
AFDC, WIC, Medicare, Medicaid, welfare, counseling, referrals, medical and 
mental health treatment, records associated with adoption agencies and foster 
homes, including placement and discharge reports, progress reports, and medical, 
educational, mental health and intelligence evaluations; 

         d. Medical records, including private physicians, clinics and hospitals; 

         e.  Juvenile criminal justice records, including defense counsel’s files, 
                        pre-trial intervention, community service records, juvenile detention
                        records, and all related medical, educational and intelligence           
                        evaluations, treatment plans, field and progress notes, referrals and
                        court files; 

         f.  Adult criminal records including police, sheriff and FBI records, jail and prison 
records, psychological, educational and medical evaluations and notes, daily 
progress notes, disciplinary reports, work assignment records, classification 
reports, records of participation in all vocational, educational, religious and honor 
programs, religious reports and visitation logs, all court records, all public 
defender and prosecution files; 

         g. Probation and parole records, including pre-sentence investigation and sentencing 
reports, field notes, family and social history information, conditions of 
supervision and violations, and conditions of release from supervision; 

         h. Psychological and psychiatric records, including records from community mental 
health clinics, private doctors and counselors, hospitals and substance abuse 
facilities, to include intake evaluations, treatment interventions, medication logs, 
physician and nurse progress notes, referrals and discharge reports;

         i.   All applicable birth, death and marriage certificates, records and related 
investigations.

a.
24. Regular meeting with the client are crucial to conducting the mitigation 

investigation, setting the stage for a plea, and preparing for trial. A regular visitation/interview schedule 

should be established to integrate the information being developed and learned from witnesses and from 

documentation with information being developed and learned from the client.  As an ongoing, 

evolutionary process, this best takes place by repeated visits over time on a continuing basis. 

25. Continuing consultation with counsel and routine team meetings must be 
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conducted. In addition, status reports will be prepared on a regular basis in order to keep all members of 

the defense team informed of new information as it is gathered, developed and analyzed. 

Recommendations for expert evaluations will be made when warranted.  

 I declare under penalty of perjury under the laws of the United States of America that the  

foregoing is true and correct. 

____________________________________

Juliet Yackel 
Capital Mitigation Specialist 

Sworn to and subscribed before me this 26th day of May, 2009 in Shreveport, Louisiana 

____________________________________
Notary Public 
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