Medical Malpractice – Criteria for Admission of Expert Testimony Flowchart1
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MRE 702 sets forth general criteria for qualifying an expert witness. MCL 600.2169 sets forth criteria to qualify a witness as an expert regarding the standard of practice or care in a medical malpractice action. However, an expert may be disqualified on other grounds as well. See MCL 600.2169(3). The
following criteria must be evaluated in light of (at a minimum) the witness’s educational and professional training, the witness’s area of specialization, the
length of time the witness has been engaged in the active clinical practice or instruction of the health profession or the specialty, and the relevancy of the
expert witness’s testimony (MCL 600.2169(2)):
Is the witness a licensed health professional in Michigan or another state?
If the party against whom or on whose behalf
the testimony is offered at the time of the occurrence that is the basis for the action is a
specialist, did the witness specialize at the
time of the occurrence in the same specialty
as the party?

No.

Yes.

No.

If the party-specialist
was board certified,
is the expert witness
also board certified in
the same specialty?

Yes.

During the year immediately preceding the date of the
occurrence that is the basis for the claim or action, did
the witness devote a majority of his or her professional time to either (or both): (1) the active clinical practice of the same health profession in which the party
against whom or on whose behalf the testimony is offered is licensed, and if that party is a specialist, the
active clinical practice of that specialty; (2) the instruction of students in an accredited health professional school or accredited residency or clinical
research program in the same health profession in
which the party against whom or on whose behalf the
testimony is offered is licensed and, if that party is a
specialist, an accredited health professional school or
accredited residency or clinical research program in
the same specialty?

No.
Yes or not
applicable.

The witness does not
meet the criteria to give
expert testimony regarding the appropriate standard of practice or care in
a medical malpractice action. MCL 600.2169(1).

No.

Yes.

If the party is a general practitioner, did the
witness devote a majority of his or her professional time during the year immediately preceding the occurrence that is the basis of the claim
or action to either (or both): (1) the active clinical practice as a general practitioner; (2) the instruction of students in an accredited health
professional school or accredited residency or
clinical research program in the same health profession in which the party against whom or on
whose behalf the testimony is offered is licensed?

No.
Yes or not applicable.
The witness meets the criteria to testify as an expert
in a medical malpractice
action regarding the appropriate standard of
practice or care. MCL
600.2169(1).

1See

the Michigan Judicial Institute’s Civil Proceedings Benchbook, Chapter 9, regarding medical malpractice actions and Evidence Benchbook, Chapter 4, regarding expert
witnesses.
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