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Using This Benchbook

This benchbook is intended for Michigan judges who handle criminal
cases. The purpose of this benchbook is to provide a single source to
address issues that may arise while the judge is on the bench. The
benchbook is designed to be a quick reference, not an academic
discussion. In that context, one of the most difficult challenges is
organizing the text so that the user can readily find any topic as it arises.

This book has underlying themes that may assist the user to understand
the overarching concepts around which the book is organized. This book

is based upon the following concepts:

The focus is on process rather than substantive law
although substantive law is discussed when important or
necessary to decision-making and the process as a whole.

The text covers the routine issues that a judge may face and
non-routine issues that require particular care when they
arise.

The text is intended to include the authority the judge
needs to have at his or her fingertips to make a decision.

The text is designed to be read aloud or incorporated in a
written decision.

The text attepmts to identify whether the court’s decision is
discretionary.

With these concepts in mind, the text is organized as follows:

The format generally follows the sequence of the Michigan
Court Rules and the Michigan Rules of Evidence.

The format generally follows the typical sequence in which
issues arise during the course of a case.

At the beginning of each chapter is a table of contents that
lists what is covered in the chapter.

Sections in each chapter are identified by the word or
phrase typically used to identify the topic (a keyword
concept).



¢ The discussion of each topic is designed to move from the
general to the specific without undue elaboration.

¢ If the court is required to consider particular factors when
making a decision, every effort has been made to identify
the necessary elements.

* Every effort has been made to cite the relevant Michigan
law using either the seminal case or the best current
authority for a body of law. United States Supreme Court
decisions are cited when Michigan courts are bound by that
authority and they are the original source. There are
references to federal decisions or decisions from other
states when no applicable Michigan authority could be
located.

e Every effort has been made to cite the source for each
statement. If no authority is cited for a proposition, then the
statement is the committee’s opinion.

e If a proceeding or rule of evidence is based upon a statute,
reference to that authority is given in the text.

The Michigan Judicial Institute (MJI) was created in 1977 by the Michigan
Supreme Court. MJI is responsible for providing educational programs and
written materials for Michigan judges and court personnel. In addition to formal
seminar offerings, MJI is engaged in a broad range of publication activities,
services, and projects that are designed to enhance the professional skills of all
those serving in the Michigan court system. MJI welcomes comments and
suggestions. Please send them to Michigan Judicial Institute, Hall of Justice,
P.O. Box 30205, Lansing, M1 48909. (517) 373-7171.
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Criminal Proceedings Benchbook, Vol. 1
Summaries of Updates: May 2, 2016-September 1, 2016

Updates have been issued for the Criminal Proceedings Benchbook, Vol. 1. A
summary of each update appears below. The updates have been integrated into
the website version of the benchbook. Clicking on the links below will take you to
the page(s) in the benchbook where the updates appear. The text added or

changed in each update is underlined.

Chapter 1: Common Issues Arising in Trial Court Proceedings

1.5 Judicial Disqualification

“Under the Due Process Clause [of the Fourteenth Amendment
of the United States Constitution] there is an impermissible risk
of actual bias when a judge earlier had significant, personal
involvement as a prosecutor in a critical decision regarding the
defendant’s case.” Williams (Terrance) v Pennsylvania, 579 US __,
___(2016).

“[A]n unconstitutional failure to recuse constitutes structural
error even if the judge in question did not cast a deciding vote.”
Williams (Terrance) v Pennsylvania, 579 US , ___ (2016)

(citation omitted).

Chapter 2: Initiating Criminal Proceedings

2.1(B) Arrest

Michigan Judicial Institute

The Sixth Amendment's Speedy Trial Clause “does not apply
once a defendant has been found guilty at trial or has pleaded
guilty to criminal charges[,]” and therefore does not “apply to
the sentencing phase of a criminal prosecution[.]” Betterman v
Montana, 578 US ___, __ (2016) (holding “that the Clause does
not apply to delayed sentencing[]”).
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2.10(C)(1) Information or Indictment

* The trial court did not abuse its discretion or deny the
defendant his due process right to a fair trial when it refused to
bifurcate the proceedings or hold separate trials as to whether
he both committed indecent exposure and was a sexually
delinquent person; “[gl]iven the substantial overlap in the
evidence and that the trial court could adequately protect [the
defendant’s] rights with a limiting instruction concerning the
evidence that was admissible only to prove that [he] was a
sexually delinquent person, . . . the trial court’s decision to hold
a single trial was within the range of reasonable and principled
outcomes.” People v Campbell (Michael), _ Mich App __,
(2016) (citation omitted).

2.24 Operating While Intoxicated /Operating While
Visibly Impaired Cases—Chemical Testing and Implied
Consent

* “[Tlhe Fourth Amendment permits warrantless breath tests
incident to arrests for drunk driving[,]” and a state may
criminally prosecute a driver for refusing a warrantless breath
test;! “[tThe impact of breath tests on privacy is slight, and the
need for [blood alcohol concentration (BAC)] testing is great.”
Birchfield v North Dakota, 579 US __ , _ (2016). However,
“[blecause breath tests are significantly less intrusive than blood
tests and in most cases amply serve law enforcement
interests, . . . ablood test[] may [not] be administered as a
search incident to a lawful arrest for drunk driving[,]” and
“motorists cannot be deemed to have consented to submit to a
blood test on pain of committing a criminal offense.” Id. at ___.

Chapter 3: Right to Counsel and Waiver of Counsel

3.4(B) Indigence—Waiver of Fees and Court-Appointed
Counsel

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission to “regulate the
manner in which counsel [should] be appointed to represent
indigent defendants in criminal cases, and [to] further impose
specific training, experience and continuing legal education

INote that Michigan does not currently criminalize an individual’s refusal to submit to a preliminary
chemical breath analysis (PBT); refusal to submit is a civil infraction. See MCL 257.625a(2)(d).
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requirements on attorneys who seek appointment as counsel[.]”
Administrative Order No. 2016-2, _ Mich __, __ (2016).

3.4(B)(2)(a) Indigence—Waiver of Fees and Court-
Appointed Counsel

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that “[t]he
indigency determination shall be made and counsel appointed
to provide assistance to the defendant as soon as the defendant’s
liberty is subject to restriction by a magistrate or judge.”
Administrative Order No. 2016-2, _ Mich __, _ (2016).

3.4(B)(3) Indigence—Waiver of Fees and Court-
Appointed Counsel

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that “[t]he
indigency determination shall be made and counsel appointed
to provide assistance to the defendant as soon as the defendant’s
liberty is subject to restriction by a magistrate or judge.”
Administrative Order No. 2016-2, _ Mich __, __ (2016).

3.4(B)(4) Indigence—Waiver of Fees and Court-
Appointed Counsel

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that
“[r]epresentation includes but is not limited to the arraignment
on the complaint and warrant[,]” and that “[a]ll persons
determined to be eligible for indigent criminal defense services
shall also have appointed counsel at pre-trial proceedings,
during plea negotiations and at other critical stages, whether in
court or out of court.” Administrative Order No. 2016-2,
Mich __,__ (2016).

3.4(B)(5) Indigence—Waiver of Fees and Court-
Appointed Counsel

e Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that
“[wlhere there are case-specific interim bonds set, counsel at
arraignment shall be prepared to make a de novo argument
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regarding an appropriate bond regardless of and, indeed, in the
face of, an interim bond set prior to arraignment which has no
precedential effect on bond-setting at arraignment.”
Administrative Order No. 2016-2, _ Mich __, __ (2016).

3.8 Right of Self-Representation

e The timeliness of a motion for self-representation “is
established, at least in part, by the date of trial relative to the
date of the request.” People v Richards (Kyle), __ Mich App __,
___ (2016) (citations omitted). Accordingly, “the trial court’s
decision denying [the] defendant’s request [for] self-
representation [as untimely] was well within the range of
reasonable and principled outcomes and was not an abuse of
discretion[]” where “[i]Jt was not until after the jury had been
sworn that [the] defendant, through counsel, made the request
to proceed in proper personia [sic].” Id. at ___ (citations
omitted). Additionally, case law does not require “that a trial
court must conduct a Faretta [v California, 422 US 806 (1975),]
inquiry prior to denying a request as untimely[;]” nor must the
court “engage[] in the findings set forth in MCR 6.005(D)[]”
regarding waiver of counsel. Richards (Kyle), __ Mich App at
___ (citations omitted).

3.9 Procedures for Establishing Valid Waiver of Right to
Counsel

* The trial court substantially complied with the requirements of
MCR 6.005(D) and People v Anderson (Donny), 398 Mich 361
(1976), where “[b]oth the prosecutor and the trial court asked
[the defendant] a series of questions to ascertain whether he
fully understood the dangers of self-representation[;]” “the trial
court could properly consider the prosecutor’s questions and
[the defendant’s] responses as part of its ‘short colloquy’ to
determine whether [the defendant] fully understood the import
of his waiver.” People v Campbell (Michael), _ Mich App __,
___(2016) (additionally concluding that although the trial court
failed to specifically list the charges against the defendant and
“never explicitly found that his waiver request was
unequivocal, knowing, and voluntary[,]” these errors were
harmless) (citations omitted).

3.10 Advice at Subsequent Proceedings

e “Unlike the rules relating to an initial waiver of counsel, the
procedure outlined in MCR 6.005(E) does not stem from any
constitutional requirement[,]” and “a trial court’s failure to
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strictly comply with these requirements can be harmless error.”
People v Campbell (Michael), _ Mich App __, __ (2016)
(concluding that “[a]lthough the trial court did not explicitly
remind” the defendant, at several hearings following his initial
waiver and at trial, “that he had the continued right to the
assistance of counsel, it [was] evident [from the record] that the
court operated on that assumption and that [the defendant] was
aware of that right and continued to assert his right to represent
himself[]”) (citation omitted).

Chapter 4: Preliminary Examinations

4.1(B) District Court Jurisdiction in Felony Pretrial
Proceedings

* “Once a criminal case has been bound over and jurisdiction has
been vested in the circuit court, there are only limited
circumstances in which the circuit court may properly remand
the case for a new or continued preliminary examination.”
People v Taylor (Robbie), _ Mich App __, __ (2016) (citations
omitted).

4.22(A) Communicable Disease Testing and Examination

o Effective July 4, 2016, 2016 PA 63 through 2016 PA 70 amended
various sections of the Public Health Code, including MCL
333.5101 and MCL 333.5129, to replace references to venereal
disease with references to sexually transmitted infection.

4.22(B) Communicable Disease Testing and Examination

* Effective July 4, 2016, 2016 PA 63 through 2016 PA 70 amended
various sections of the Public Health Code, including MCL
333.5101 and MCL 333.5129, to replace references to venereal
disease with references to sexually transmitted infection.

4.35(A) Circuit Court Review of Errors at Preliminary
Examination

e “The circuit court erred when it remanded [a] case for a
continued preliminary examination[]” where “[the d]efendants
did not establish any of the appropriate grounds for remanding
the case[:] . . . the circuit court denied [the] defendants” motions
to quash and thereby upheld the district court’s finding of
probable cause[,]” “there [was no] waiver by [the] defendants of
the right to a preliminary examination that could be deemed
defective[,]” and “[t]he prosecutor did not seek to add new
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charges.” People v Taylor (Robbie), Mich App __, ___ (2016)
(holding that because “the circuit court [had] already denied the
motions to quash, it was then unnecessary for either the circuit
court or the district court to revisit the probable cause
determination[;]” furthermore, “[tlhe emergence . . . of
potentially favorable evidence after the preliminary
examination [did] not by itself entitle [the] defendant[s] to a
second or continued preliminary examination[]”) (citations
omitted).

Chapter 5: Misdemeanor Arraignments and Pleas

5.1 Applicable Court Rules

* Effective September 1, 2016, ADM File No. 2015-12 amended
MCR 6.001(B) to add MCR 6.425(E)(3) (governing incarceration
for nonpayment of court-imposed financial obligations) to the
list of court rules applicable to misdemeanor cases.

5.5(A) Arraignment on Arrest by Warrant

e Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that
“[wlhere there are case-specific interim bonds set, counsel at
arraignment shall be prepared to make a de novo argument
regarding an appropriate bond regardless of and, indeed, in the
face of, an interim bond set prior to arraignment which has no
precedential effect on bond-setting at arraignment.”
Administrative Order No. 2016-2, _ Mich __, __ (2016).

5.6 Arraignment on Arrest Without a Warrant

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that
“[w]here there are case-specific interim bonds set, counsel at
arraignment shall be prepared to make a de novo argument
regarding an appropriate bond regardless of and, indeed, in the
face of, an interim bond set prior to arraignment which has no
precedential effect on bond-setting at arraignment.”
Administrative Order No. 2016-2, _ Mich___, __ (2016).

5.9 Right to Counsel
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o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that “[t]he
indigency determination shall be made and counsel appointed
to provide assistance to the defendant as soon as the defendant’s
liberty is subject to restriction by a magistrate or judge[]” and
that “[r]epresentation includes but is not limited to the
arraignment on the complaint and warrant.” Administrative
Order No. 2016-2, _ Mich__, __ (2016).

5.31 Deferral

e Effective July 25, 2016, 2016 PA 87 amended MCL 750.81
(governing domestic assault) to prescribe an additional
misdemeanor penalty for the assault or assault and battery of a
pregnant individual; to add this offense to a provision
prescribing an increased misdemeanor penalty for a subsequent
offense; and to add this offense to a provision prescribing a
felony penalty for a third or subsequent offense.

5.32(B)(3) Withdrawing or Challenging a Plea

* “Given that there was no precedential authority” regarding
whether MCR 6.310(C) “allows [a] defendant to withdraw his
[or her] entire plea or only his [or her] plea to” a charge affected
by a defect in the plea-taking process, “the trial court [did not]
abuse([] its discretion in applying [a] contractual approach” and
in concluding that the failure to advise the defendant of the full
nature of the penalty for his felony-firearm charge, in violation
of MCR 6.302(B)(2), permitted him to withdraw his guilty pleas
to all three charges in connection with his plea agreement.
People v Blanton, Mich App __, ___ (2016) (concluding that
“the objective facts reveal[ed] an intent by the prosecution and
[the] defendant to treat the plea agreement as indivisible[]”)
(citations omitted).

Chapter 6: Felony Arraignments and Pleas

6.11(A) Required Advice of Rights at Felony
Arraignments

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that “[t]he
indigency determination shall be made and counsel appointed
to provide assistance to the defendant as soon as the defendant’s
liberty is subject to restriction by a magistrate or judge[]” and
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that “[r]epresentation includes but is not limited to the
arraignment on the complaint and warrant.” Administrative
Order No. 2016-2, _ Mich__,__ (2016).

6.23(D) Withdrawal of a Guilty Plea

* “Given that there was no precedential authority” regarding
whether MCR 6.310(C) “allows [a] defendant to withdraw his
[or her] entire plea or only his [or her] plea to” a charge affected
by a defect in the plea-taking process, “the trial court [did not]
abuse([] its discretion in applying [a] contractual approach” and
in concluding that the failure to advise the defendant of the full
nature of the penalty for his felony-firearm charge, in violation
of MCR 6.302(B)(2), permitted him to withdraw his guilty pleas
to all three charges in connection with his plea agreement.
People v Blanton, ___ Mich App __, __ (2016) (concluding that
“the objective facts reveal[ed] an intent by the prosecution and
[the] defendant to treat the plea agreement as indivisible[]”)
(citations omitted).

Chapter 7: Pretrial Release

7.2(B) Types of Pretrial Release

* A “defendant’s bond condition prohibiting the use of alcohol
was a court order punishable by contempt[]” under MCL
600.1701(g) where “[tlhe trial court . . . issued written
mittimuses requiring that [the] defendant have no alcohol.”
People v Mysliwiec, _ Mich App___, __ (2016).

7.2(D) Types of Pretrial Release

o Effective June 1, 2016, the Michigan Supreme Court
conditionally approved proposed standards submitted by the
Michigan Indigent Defense Commission, including that
“[w]here there are case-specific interim bonds set, counsel at
arraignment shall be prepared to make a de novo argument
regarding an appropriate bond regardless of and, indeed, in the
face of, an interim bond set prior to arraignment which has no
precedential effect on bond-setting at arraignment.”
Administrative Order No. 2016-2, _ Mich __, _ (2016).

Chapter 8: Pretrial Motions & Proceedings

8.5(B) Special Notice Requirement—Rape Shield Law
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* “The fact that the complainant was sexually active and living
with her boyfriend at age 19, well before” she was examined by
a pediatrician who testified that he found extensive hymenal
changes and a chronic anal fissure and that these findings were
consistent with those of either a sexually active adult woman or
an abused child, was “highly relevant[]” and should have been
presented at the defendant’s trial for first-degree criminal sexual
conduct; “evidence of an alternative explanation for the
hymenal changes and source for the chronic anal fissure would
have been admissible under . . . [MCL 750.520j(1)(b)] and
defense counsel’s failure to ask the boyfriend about these issues
fell below an objective standard of reasonableness.” People v
Shaw (Barry), ___ Mich App __,__ (2016) (citations omitted).

8.17(A) Separate or Joint Trial

e The trial court did not abuse its discretion or deny the
defendant his due process right to a fair trial when it refused to
bifurcate the proceedings or hold separate trials as to whether
he both committed indecent exposure and was a sexually
delinquent person; “[g]iven the substantial overlap in the
evidence and that the trial court could adequately protect [the
defendant’s] rights with a limiting instruction concerning the
evidence that was admissible only to prove that [he] was a
sexually delinquent person, . . . the trial court’s decision to hold
a single trial was within the range of reasonable and principled
outcomes.” People v Campbell (Michael), _ Mich App __, ___
(2016) (citation omitted).

8.21(B) Double Jeopardy Issues

* “Because the ultimate source of Puerto Rico’s prosecutorial
power” is the United States Congress, Puerto Rico and the
United States “are not separate sovereigns[]” for double
jeopardy purposes and therefore cannot “successively
prosecute a single defendant for the same criminal conduct.”
Puerto Rico v Sanchez Valle, 579 US ___, _ (2016).

8.22(A) Speedy Trial

* The Sixth Amendment's Speedy Trial Clause “does not apply
once a defendant has been found guilty at trial or has pleaded
guilty to criminal charges|[,]” and therefore does not “apply to
the sentencing phase of a criminal prosecution[.]” Betterman v
Montana, 578 US ___, __ (2016) (holding “that the Clause does
not apply to delayed sentencing][]”).
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Chapter 9: Fourth Amendment Search and Seizure Issues

9.5(B)(2) Search and Seizure Issues—Was a Warrant
Required?

e “[Tlhe Fourth Amendment permits warrantless breath tests
incident to arrests for drunk driving[,]” and a state may
criminally prosecute a driver for refusing a warrantless breath
test;?> “[t]he impact of breath tests on privacy is slight, and the
need for [blood alcohol concentration (BAC)] testing is great.”
Birchfield v North Dakota, 579 US __, _ (2016). However,
“[b]ecause breath tests are significantly less intrusive than blood
tests and in most cases amply serve law enforcement
interests, . . . ablood test[] may [not] be administered as a
search incident to a lawful arrest for drunk driving[,]” and
“motorists cannot be deemed to have consented to submit to a
blood test on pain of committing a criminal offense.” Id. at ___.

9.5(B)(4)(a) Search and Seizure Issues—Was a Warrant
Required?

e “For a traffic stop to be reasonably related in scope to the
circumstances justifying the stop, the driver should be “detained
only for the purpose of allowing an officer to ask reasonable
questions concerning the violation of law and its context for a
reasonable period.” People v Simmons (Michael), __ Mich App
__,___(2016), quoting People v Williams (John Lavell), 472 Mich
308, 315 (2005).

e “[A] computer check is a routine and generally accepted
practice by the police during a traffic stop.” People v Simmons
(Michael), Mich App __, ___ (2016), citing People v Davis
(Marcus), 250 Mich App 357, 366 (2002).

9.7(A)(3) Search and Seizure Issues—Is Exclusion the
Remedy if a Violation is Found?

* The attenuation doctrine (an exception to the exclusionary rule)
applied “when an officer [made] an wunconstitutional
investigatory stop; learn[ed] during that stop that the suspect
[was] subject to a valid arrest warrant; and proceed[ed] to arrest
the suspect and seize incriminating evidence during a search
incident to that arrest.” Utah v Strieff, 579 US ___, _ (2016)
(concluding that “the evidence discovered on [the defendant’s]

2Note that Michigan does not currently criminalize an individual’s refusal to submit to a preliminary
chemical breath analysis (PBT); refusal to submit is a civil infraction. See MCL 257.625a(2)(d).
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person was admissible because the unlawful stop was
sufficiently attenuated by the preexisting arrest warrant[]”).

Chapter 10: Trial

10.8 Questions or Comments by Judge

* Where defense counsel engaged in “excessive and improper
questioning of” a witness, “the trial judge appropriately
exercised her duty to control the trial” by interrupting counsel’s
questioning, and her comments that defense counsel
“’drag[ged] things out[]” and that his questioning was
“’argumentative” “were not calculated to pierce the veil of
judicial impartiality and were unlikely to unduly influence the
jury to [the] defendant’s detriment.” People v Biddles, ___ Mich
App __, ___ (2016) (additionally holding that the defendant
was not deprived of a fair trial by the trial judge’s “isolated and
flippant” comment “that defense counsel might ‘get a
spanking[]” when counsel, after the court sustained the
prosecutor’s objections, asked to approach the bench).

10.11(A)(4)(c) Confrontation

*  Where a prosecution witness “invoked the Fifth Amendment [at
trial] because ‘he felt threatened[]” when the prosecutor told
him that he could be charged with perjury and incarcerated for
life if he testified inconsistently with his preliminary
examination testimony, the trial court erred in admitting the
witness’s preliminary examination testimony under MRE
804(b)(1); under MRE 804(a)(5), the witness was not unavailable,
and his prior testimony was therefore inadmissible, “because
the  prosecutor's  threats procured [the  witness’s]
unavailability[.]” People v Lopez (Devaun), ___ Mich App __,
(2016) (citations omitted).

10.13(A) Jury Instructions

* The written jury instructions required under MCR 2.513(N)(3)
“[do] not substitute for a spoken charge[,]” and the trial court
must “verbally communicate [to the jury] a complete set of jury
instructions[.]” People v Traver, ___ Mich App __, __ (2016)
(holding that the trial court’s failure to provide the jury with
verbal instructions constituted plain error requiring reversal)
(citations omitted; emphasis added).

10.13(F)(1) Jury Instructions
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e The written jury instructions required under MCR 2.513(N)(3)
“[do] not substitute for a spoken charge[,]” and the trial court
must “verbally communicate [to the jury] a complete set of jury
instructions[.]” People v Traver, ___ Mich App __, __ (2016)
(holding that the trial court’s failure to provide the jury with
verbal instructions constituted plain error requiring reversal)
(citations omitted; emphasis added).

10.13(F)(2) Jury Instructions

e The written jury instructions required under MCR 2.513(N)(3)
“[do] not substitute for a spoken charge[,]” and the trial court
must “verbally communicate [to the jury] a complete set of jury
instructions[.]” People v Traver, ___ Mich App __, __ (2016)
(holding that the trial court’s failure to provide the jury with
verbal instructions constituted plain error requiring reversal)
(citations omitted; emphasis added).

10.13(G) Jury Instructions

*  Where the trial court failed to provide the jury with the model
instruction for felony-firearm, M Crim ]I 11.34, in violation of
MCR 2.512(D)(2), and instead provided an inaccurate
instruction that omitted the elements of the offense, the error
constituted structural error mandating a new trial. People v
Traver, ___ Mich App___, ___ (2016) (citations omitted).
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Access to Court Proceedings and Records

A.

Record of Proceedings

MCR 8.108(B)(1) states that a “court reporter or recorder shall attend
the court sessions under the direction of the court and take a
verbatim record of the following:

“(a) the voir dire of prospective jurors;
(b) the testimony;
(c) the charge to the jury;

(d) in a jury trial, the opening statements and final
arguments;

(e) the reasons given by the court for granting or
refusing any motion made by a party during the course
of a trial; and

(f) opinions and orders dictated by the court and other
matters as may be prescribed by the court.”

MCR 8.108(E) states in part that “[t]he court reporter or recorder
shall furnish without delay, in legible English, a transcript of the
records taken by him or her (or any part thereof) to any party on
request.”

MCR 8.109(A) indicates that a trial court is authorized to use audio
or video recording equipment for making the record of court
proceedings if the equipment meets the standards published by the
State Court Administrative Office (SCAO)! or is analog equipment
that SCAO has approved for use. In addition, trial courts that use
audio or video recording equipment “must adhere to the audio and
video recording operating standards published by [SCAO].” MCR
8.109(B).

Occasionally, proceedings occur without a court reporter present, or
with a recording system that was not turned on or did not function
correctly. MCR 7.210(B)(2) provides specific steps for an appellant to
follow “[w]hen a transcript of the proceedings in the trial court or
tribunal cannot be obtained from the court reporter or recorder . . .
to settle the record and to cause the filing of a certified settled
statement of facts to serve as a substitute for the transcript.” If a
settled statement of facts is made and certified as prescribed by

Page 1-2

1 See SCAO’s Standards for Digital Video and Audio Recording.
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MCR 7.210(B)(2), it controls the timing of the appellant’s brief in the
same manner as would a transcript. MCR 7.212(A)(1).

B. Open or Closed Trial?

All trials must be open to the public. MCL 600.1420. See also US
Const, Am VI; Const 1963, art 1, § 20 (entitling criminal defendant to
public trial). A criminal trial must be open to the public, unless the
court finds that no alternative short of closure will adequately
assure a fair trial for the accused. Richmond Newspapers, Inc v
Virginia, 448 US 555, 580-581 (1980).

C. “GagOrders”

The term “gag order” refers to a court order directed to attorneys,
witnesses, and parties prohibiting them from discussing a case with
reporters, or to a court order prohibiting reporters from publishing
information related to a case. A court order prohibiting reporters
from publishing information related to a case is unconstitutional.
Nebraska Press Ass’n v Stuart, 427 US 539, 556 (1976) (“The [United
States Supreme] Court has interpreted [First Amendment]
guarantees to afford special protection against orders that [impose a
prior restraint on speech by] prohibit[ing] the publication or
broadcast of particular information or commentary”). “A prior
restraint on a First Amendment right will be upheld only if there is a
clear showing that the exercise of the First Amendment right will
interfere with the right to a fair trial.” People v Sledge, 312 Mich App
516, 531 (2015). “In order to determine whether the right to a fair
trial justified the prior restraint, a court ‘must examine the evidence
before the trial judge when the order was entered to determine (a)
the nature and extent of pretrial news coverage; (b) whether other
measures would be likely to mitigate the effects of unrestrained
pretrial publicity; and (c) how effectively a restraining order would
operate to prevent the threatened danger. The precise terms of the
restraining order are also important.”” Id., quoting Nebraska Press
Ass’n, 427 US at 562.

MCR 8.116(D)(1) should be followed in assessing whether to grant a
gag order prohibiting discussion of the case with reporters. A gag
order that is reasonable and serves a legitimate purpose that
overrides any limited incidental affects on First Amendment rights

is permissible. In re Detroit Free Press, 463 Mich 936 (2000).

“[A] gag order precluding all potential trial participants from
making any extrajudicial statement regarding the case to the media

2 See Section 8.12 for more information on a pretrial motion to close the courtroom.
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or to any person for the purpose of dissemination to the public[] . . .
[was] overbroad and vague . . . [and] constituted a prior restraint on
freedom of speech, freedom of expression, and freedom of the
press[.]” Sledge, 312 Mich App at 537 (noting that “the vague and
overbroad scope of people covered by the gag order indicate[d] that
it [was] an impermissible prior restraint on . . . freedom of
expression[,]” and that “[a]lthough the gag order [did] not directly
prohibit the media from discussing the case, it prohibit[ed] the most
meaningful sources of information from discussing the case with
the media[,]” thereby impairing “the right of the [intervening
newspaper] to obtain information from all potential trial
participants”) (citations omitted). Additionally, the trial court erred
by “fail[ing] to make findings of fact or conclusions of law to justify
the gag order[,]” which was issued sua sponte for the ostensible
purpose of protecting the defendants’ right to a fair trial; the court
did not “consider the nature and extent of the pretrial news
coverage, whether the gag order would prevent the danger to [the]
defendants” right to a fair trial, whether there were any willing
speakers|,] . . . and whether there were any alternatives to the gag
order.” Id. at 531 (citations omitted).

If “there were willing speakers that [a] court intend[s] to preclude
from speaking[]” by issuing a gag order, a news agency “[has]
standing to challenge the gag order [both] as a recipient of speech
and as a news gatherer.” Sledge, 312 Mich App at 526, 527 (holding
that where a newspaper “identified at least one willing speaker who
felt restrained because of [a] gag order[,]” and “the gag order cut the
[newspaper] off from access to important sources of information
since it prohibited any potential trial participant from speaking with
the news media regarding the case[,]” the newspaper had standing
to challenge the order) (citations omitted).

Access to Court Files and Records

1. Records

“For purposes of [MCR 8.119(A)], records are as defined in
MCR 1.109, MCR 3.218, MCR 3.903, and MCR 8.119(D)-(G).”
MCR 8.119(A).3 In general, “[clourt records are recorded
information of any kind that has been created by the court or
filed with the court in accordance with Michigan Court Rules.”
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3 «Court records are defined by MCR 8.119 and [MCR 1.109(A), and] . . . are recorded information of any
kind that has been created by the court or filed with the court in accordance with Michigan Court Rules.”
MCR 1.109(A)(1). “Court records may be created using any means and may be maintained in any medium
authorized by these court rules provided those records comply with other provisions of law and the[] court
rules.” MCR 1.109(A)(1).
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MCR 1.109(A)(1). MCR 1.109(A)(1)(a) provides that “[c]ourt
records include, but are not limited to:

“(i) documents, attachments to documents,
discovery materials, and other materials filed with
the clerk of the court,

“(if) documents, recordings, data, and other
recorded information created or handled by the
court, including all data produced in conjunction
with the use of any system for the purpose of
transmitting, accessing, reproducing, or
maintaining court records.”*

Note: “Discovery materials that are not filed
with the clerk of the court are not court
records. Exhibits that are maintained by the
court reporter or other authorized staff
pursuant to MCR 2518 or MCR 3.9300!
during the pendency of a proceeding are not
court records.” MCR 1.109(A)(2).

The clerk of the court is required to “maintain a paper and/or
electronic file for each action,” including “all pleadings,
process, written opinions and findings, orders, and judgments
filed in the action[]” and “all other materials prescribed by
court rule, statute, or as ordered by the court to be filed with
the clerk of the court.” MCR 8.119(D)(1)(d).

2. Access to Records

MCR 1.109(E) provides that “[r]equests for access to public
court records shall be granted in accordance with MCR
8.119(H).” MCR 8.119(H) provides, in part:

“Except as otherwise provided in [MCR
8.119](F),!°] only case records as defined in [MCR
8.119](D)"] are public records, subject to access in
accordance with these rules.”

Additionally, MCR 8.119(H)(1) provides that “[u]nless access
to a case record or information contained in a record as defined

4 “A document [is] a record produced on paper or a digital image of a record originally produced on paper
or originally created by an approved electronic means, the output of which is readable by sight and can be
printed to paper.” MCR 1.109(B). See also MCR 1.109(C)(1), providing that “pleadings and other documents
prepared for filing in the courts” must be “transmitted through an approved electronic means or created
electronically by the court and maintained in a digital image.”

5 MCR 3.930 governs exhibits in juvenile proceedings. See the Michigan Judicial Institute’s Juvenile Justice
Benchbook, Chapter 21, for discussion of court records in juvenile proceedings.
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in [MCR 8.119](D) is restricted by statute, court rule, or an
order [sealing a record] pursuant to [MCR 8.119](1),[8] any
person may inspect that record and may obtain copies as
provided in [MCR 8.119](]).”9

MCR 8.119(G) provides, in part, that “[a]ll court records not
included in [MCR 8.119(D)-(F)] are considered administrative
and fiscal records or nonrecord materials and are not subject to
public access under [MCR 8.119](H).”

Supreme Court Administrative Order No. 2006-2'0 addresses
the confidentiality of social security numbers and management
of non-public information contained within public documents.

“[A] court is prohibited from sealing court orders and court
opinions under [the plain language of MCR 8.119(1)(5)11][.]”
Jenson v Puste, 290 Mich App 338, 347 (2010). “Significantly,
[MCR 8.119(I)(5)] does not allow a court the authority to
exercise discretion in deciding whether to seal [a court order or
opinion], unlike the limited discretion that [MCR 8.119(I)(1)]
allows when a motion involves other court records.” Jenson,
290 Mich App at 342-347 (trial court properly held that it did
not have the authority to seal a personal protection order
(PPO) pursuant to MCR 8.119(I)(5)).

Access to court records can be restricted by the Legislature. In
re Midland Publishing Co, Inc, 420 Mich at 159. For example,
MCL 750.520k allows a court, in a criminal sexual conduct
case, to order the suppression of the victim’s and actor’s names
and details of the alleged offense until after the preliminary
examination. For a partial listing of statutes, court rules, and
cases that restrict public access to court records, see the State
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6 MCR 8.119(F) provides that “[c]ourt recordings, log notes, jury seating charts, and all other records such
as tapes, backup tapes, discs, and any other medium used or created in the making of a record of
proceedings and kept pursuant to MCR 8.108 are court records and are subject to access in accordance
with [MCR 8.119](H)(2)(b).” MCR 8.119(H)(2)(b), in turn, requires every court, by administrative order, to
“establish a policy for whether to provide access for records defined in [MCR 8.119](F) and if access is to be
provided, outline the procedure for accessing those records[.]”

7 See Section 1.1(F)(2) for discussion of records.
8 See Section (F) for discussion of sealing records under MCR 8.119().
9 MCR 8.119(J) governs access and reproduction fees.

10 Available at http://courts.mi.gov/Administration/SCAO/OfficesPrograms/Documents/collections/2006-
2.pdf, pp 139-140.

11 Effective January 1, 2013, ADM File No. 2006-47 relettered MCR 8.119(F) (governing sealed records) as
MCR 8.119(l), but the rule is otherwise unchanged. MCR 8.119(1)(5) provides that “[a] court may not seal a
court order or opinion, including an order or opinion that disposes of a motion to seal the record.” See
Section (F) for discussion of sealing records under MCR 8.119(1).
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Court Administrative Office’s Case File Management
Standards.'?

To determine whether a right of access exists regarding a
document, a court should ask whether the document has
historically been open to the public and press, and whether
access “’plays a significant positive role in the function of the
particular process in question.” In re People v Atkins, 444 Mich
737, 740 (1994), quoting Press-Enterprise Co v Superior Ct of
California, 478 US 1, 8 (1986) (after the defendant was found
competent to stand trial, the court provided newspapers with
an edited (as opposed to full text) version of the psychiatrist’s
written report; because competency reports that have not been
admitted into evidence have traditionally been viewed as
confidential, and public access would not play a significant
positive role in the functioning of the particular process in
question, the court’s denial of full access to the report was
affirmed).

“[Tlhe press has a qualified right of postverdict access to
jurors’ names and addresses, subject to the trial court’s
discretion to fashion an order that takes into account the
competing interest of juror safety and any other interests that
may be implicated by the court’s order.” In re Disclosure of Juror
Names (People v Mitchell), 233 Mich App 604, 630-631 (1999). If a
court determines that jurors’ safety concerns are “legitimate
and reasonable,” the court may deny media access to jurors’
names and addresses. Id. at 630. Jurors” privacy concerns alone
are insufficient to deny access to jurors’ names. Id.

Committee Tips:

= Reports and records may be privileged or
confidential and their treatment should be
scrutinized in each case. Examples are substance
abuse evaluations and treatment records,
medical records and reports, and psychological/
psychiatric records and reports.

= Consider whether the document can be
removed from the file pursuant to the court’s
authority to strike pleadings or parts of
pleadings under MCR 2.115(B).

12 available

cf_stds.pdf.

at  http://courts.michigan.gov/Administration/SCAO/Resources/Documents/standards/
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= Consider whether a filed document can be
removed from the file by court order. See MCR
8.119(H).

= For other information parties wish to keep
confidential, consider having the document
marked as an exhibit, reviewed by the court on
the record, and then returned to the parties at
the conclusion of the proceeding. See MCR
1.109(A)(2); MCR 2.518(A) (exhibits received and
accepted into evidence under MCR 2.518 are not
court records). (Note, however, that MCR
1.109(C)(2) provides that “[a]n attachment or
discovery material that is submitted for filing
shall be made part of the public case file unless
otherwise confidential.”)

Record Retention

“The [S]tate [C]ourt [A]dministrative [Ol]ffice [(SCAQO)] shall
establish and maintain records management policies and
procedures for the courts, including a records retention and
disposal schedule, in accordance with [Slupreme [Clourt
rules.” MCL 600.1428(1). “The record retention and disposal
schedule shall be developed and maintained as prescribed in
.... MCL 399.5.” MCL 600.1428(1). Record, as used in MCL
600.1428, “means information of any kind that is recorded in
any manner and that has been created by a court or filed with a
court in accordance with [SJlupreme [Clourt rules.” MCL
600.1428(4).

“Subject to the records reproduction act, [MCL 24.401 to MCL
24.406], a court may dispose of any record as prescribed in
[MCL 600.1428(1)].” MCL 600.1428(2).

“A record, regardless of its medium, shall not be disposed of
until the record has been in the custody of the court for the
retention period established under [MCL 600.1428(1)].” MCL
600.1428(3).

“For purposes of retention, the records of the trial courts
include: (1) administrative and fiscal records, (2) case records,
(3) and nonrecord material. The records of the trial courts shall
be retained in the medium prescribed by MCR 1.109. The
records of a trial court may not be destroyed except upon order
by the chief judge of that court. Before destroying records
subject to the order, the court shall first transfer to the Archives
of Michigan any records specified as such by State Archives in
the Michigan trial courts approved records retention and
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disposal schedule. An order of destruction shall comply with
the retention periods established by the State Court
Administrative Office and approved by the state court
administrator, Attorney General, State Administrative Board,
and Archives and Records Management Services of the
Department of Management and Budget, in accordance with
MCL 399.5.”13 MCR 8.119(K).

“Michigan law (MCL 399.5 and [MCL] 750.491) requires that
all public records be listed on an approved Retention and
Disposal Schedule that identifies the minimum amount of time
that records must be kept to satisfy administrative, legal, fiscal,
and historical needs.” General Records Retention and Disposal
Schedule #16 - Michigan Trial Courts, p i (2006).14
Accordingly, trial courts are required to comply with General
Records Retention and Disposal Schedule #16 - Michigan Trial
Courts (“Schedule #16”), which “lists the records that are
created and maintained by Michigan trial courts, for what
period they are to be retained, and when those records can be
disposed of.” General Records Retention and Disposal
Schedule #16 - Michigan Trial Courts at p ii. Schedule #16
“must be used in conjunction with the Michigan Trial Court
Case File Management Standards.”!° Id. at p ii (emphasis in
original).

“Courts may destroy [public] records or transfer them to the
Archives of Michigan for permanent preservation at the end of
the assigned retention period.['®l Unless a statute or court rule
prescribes otherwise, a court may retain records longer than
the specified period of time. Any record not [listed in Schedule
#16] or not having a statutory retention period may not be
disposed of without first submitting a list or schedule required
by MCL 399.5 or securing an amendment to this schedule.”
General Records Retention and Disposal Schedule #16 -
Michigan Trial Courts at p ii.

13 The established retention periods can be found in the SCAO’s General Records Retention Disposal
Schedule #16 - Michigan Trial Courts, available at http://courts.mi.gov/Administration/SCAO/Resources/
Documents/standards/cf_schd.pdf.

14 General Records Retention and Disposal Schedule #16 - Michigan Trial Courts is available at http://
courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_schd.pdf.

15 The Michigan Supreme Court Case File Management Standards may be accessed at http://
courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_stds.pdf.

16 «pestruction of a file does not negate, rescind, or set aside an adjudication.” MCR 3.925(E)(1).
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7

Where a court is required by law or court rule to provide free case
record access to a person or entity, it cannot charge an access or
reproduction fee for that record. MCR 8.119(J)(1). “If a court
maintains its public records in electronic format only,

“(a) the court may not charge a fee to access those case
records when access is made on-site through a public
terminal or when a verbal request for public
information is made on-site to the clerk.

(b) the court or a contracted entity may charge a fee, in
accordance with Supreme Court order, to access those
case records when the access is made off-site through a
document management, imaging, or other electronic
records management system.” MCR 8.119(])(2).

MCR 8.119(])(3) provides:

“Reproduction of a case record means the act of
producing a copy of that record through any medium
authorized by the records reproduction act, 1992 PA
116; MCL 24.401 to [MCL] 24.403.

(a) A court may charge only for the actual cost of
labor and supplies and the actual use of the
system, including printing from a public terminal,
to reproduce a case record and not the cost
associated with the purchase and maintenance of
any system or technology used to store, retrieve,
and reproduce a case record.

(b) If a person wishes to obtain copies of
documents in a file, the clerk shall provide copies
upon receipt of the actual cost of reproduction.

(c) Except as otherwise directed by statute or court
rule, a standard fee may be established, pursuant
to [MCR 8.119(H)(2)], for providing copies of
documents on file.”

Page 1-10

17See Memorandum regarding Court Rule Amendments Pertaining to Court Records, December 6, 2012,
for highlights of the comprehensive set of court rule revisions designed to update and clarify various rules
pertaining to court records, available at: http://courts.michigan.gov/Administration/SCAO/Resources/
Documents/standards/cf_Adoption_of 2006-47.pdf.
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F.

Limitations on Access to Court Records

MCR 8.119(I)(1)-(3) provide as follows:

“(1) Except as otherwise provided by statute or court
rule, a court may not enter an order that seals courts
[sic] records, in whole or in part, in any action or
proceeding, unless

(a) a party has filed a written motion that identifies
the specific interest to be protected,

(b) the court has made a finding of good cause, in
writing or on the record, which specifies the
grounds for the order, and

(c) there is no less restrictive means to adequately
and effectively protect the specific interest
asserted.

(2) In determining whether good cause has been shown,
the court must consider,

(a) the interests of the parties, including, where
there is an allegation of domestic violence, the
safety of the alleged or potential victim of the
domestic violence, and

(b) the interest of the public.

(3) The court must provide any interested person the
opportunity to be heard concerning the sealing of the
records.”

MCR 8.119(I) is not intended to limit a court’s authority to issue
protective orders under MCR 2.302(C) for trade secrets, etc. MCR
8.119(I)(4).

“[A] court is prohibited from sealing court orders and court
opinions under [the plain language of MCR 8.119(1)(5)'8][.]” Jenson v
Puste, 290 Mich App 338, 347 (2010). “Significantly, [MCR
8.119(I)(5)] does not allow a court the authority to exercise
discretion in deciding whether to seal [a court order or opinion],
unlike the limited discretion that [MCR 8.119(I)(1)] allows when a
motion involves other court records.” Jenson, 290 Mich App at 342-
347 (trial court properly held that it did not have the authority to

18 MCR 8.119(1)(5) provides that “[a] court may not seal a court order or opinion, including an order or
opinion that disposes of a motion to seal the record.”
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seal a personal protection order (PPO) pursuant to MCR
8.119(I)(1)").

“Any person may file a motion to set aside an order that disposes of
a motion to seal the record, or an objection to entry of a proposed
order. MCR 2.119%° governs the proceedings on such a motion or
objection.” MCR 8.119(I)(6).

If a court grants a motion to seal a court record, the court must send
a copy of the order to the Clerk of the Michigan Supreme Court and
to the State Court Administrative Office. MCR 8.119(I)(7).

When a party files an appeal in a case where the trial court sealed
the file, the file remains sealed while in the possession of the Court
of Appeals. MCR 7.211(C)(9)(a). Any requests to view the sealed file
will be referred to the trial court. Id. MCR 8.119(I) also governs the
procedure for sealing a Court of Appeals file. MCR 7.211(C)(9)(c).
“Materials that are subject to a motion to seal a Court of Appeals file
in whole or in part shall be held under seal pending the court’s
disposition of the motion.” MCR 7.211(C)(9)(c).

MCR 8.119(D) provides, in part:

“Documents and other materials made confidential by
court rule, statute, or order of the court [sealing a
record] pursuant to [MCR 8.119](I) must be designated
as confidential and maintained to allow only authorized
access. In the event of transfer or appeal of a case, every
rule, statute, or order of the court pursuant to [MCR
8.119](I) that makes a document or other materials in
that case confidential applies uniformly to every court
in Michigan, irrespective of the court in which the
document or other materials were originally filed.”

See also MCR 2.518(C), which provides:

“Confidentiality. If the court retains discovery materials
filed pursuant to MCR 1.109(C) or an exhibit submitted
pursuant to [MCR 2.518] after a hearing or trial and the
material is confidential as provided by law, court rule,
or court order pursuant to MCR 8.119(I), the court must
continue to maintain the material in a confidential
manner.”
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19 MCR 8.119(1)(5) provides that “[a] court may not seal a court order or opinion, including an order or
opinion that disposes of a motion to seal the record.”

20 gee the Michigan Judicial Institute’s Civil Proceedings Benchbook, Chapter 3, for a discussion of MCR

2.119.
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G. Access to Judge

1.

Ex Parte Communications

“A judge shall not initiate, permit, or consider ex parte
communications, or consider other communications made to
the judge outside the presence of the parties concerning a
pending or impending proceeding . . .” except for the limited
exceptions set out in the Michigan Code of Judicial Conduct
3.A(4). The exceptions include communications for scheduling,
consulting with court personnel, and, with the consent of the
parties, conferring separately with the parties and their
attorneys in an effort to reach resolution. Michigan Code of
Judicial Conduct 3.A(4)(a), (c), and (d). The prohibition on ex
parte communications may also apply to nonparties such as
probation agents. See People v Black, 103 Mich App 109, 115
(1981) (“[w]here the trial court has communicated with the
probation officer ex parte, [the reviewing court] must presume
that th[e] right [to the effective assistance of counsel] has been
denied”); People v Crawford (Alvin), 115 Mich App 516, 520
(1982) (“when a trial court holds an ex parte conversation with
a presentence investigator, there is a rebuttable presumption of
prejudice to the defendant that, if not rebutted, requires
reversal”).

However, “not all communications between a judge and jury
are critical stages—meaning a stage at which there is a
‘reasonable probability that [a defendant’s] case could suffer
significant consequences from his [or her] total denial of
counsel.” Bourne v Curtin, 666 F3d 411, 412-414 (CA 6, 2012)
(emphasis supplied; citation omitted) (trial court did not
reversibly err by failing to consult with the parties before
denying the jury’s request to review trial testimony; the court’s
ex parte communication with the jury concerning its request
did not constitute a per se unconstitutional denial of counsel at
a critical stage of the proceedings, and the petitioner did not
contend that he suffered actual harm as a result of the ex parte
communication); see also Peoples v Lafler, 734 F3d 503, 518-519
(CA 6, 2013) (rejecting the habeas petitioner’s “claim[] that he
was denied the right to counsel because the trial court told the
jury, outside of the presence of [the petitioner] or his attorney,
that a trial transcript was not available[;]” because “[t]he jury
already had heard all testimony from the trial, . . . a transcript
could only have provided this information a second time[,]”
and it was therefore “not objectively unreasonable for the state
[appellate] court to conclude that communication regarding
the transcript was ‘administrative’ and outside of the class of
‘critical stage’ jury instructions that subjects a defendant to
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prejudice if made without counsel[]”); People v Powell (Willie),
303 Mich App 271, 274-276 (2013) (the trial court’s instruction
to the jury “to continue its deliberations until it could reach an
agreement[]” was “administrative in nature[]” and did not
violate the defendant’s rights to be present and to have counsel
at a critical stage of trial).

Committee Tip:

The prohibition on ex parte communications
precludes a judge from obtaining or seeking
substantive information without both parties
having the opportunity to participate. It is
recommended that court staff be carefully
trained to intercept prohibited ex parte
communications. These communications can
include efforts by the parties or other persons
interested in the case to contact the judge,
contacts with or from police or other agencies,
and communications with jurors. The judge also
should not view the scene without notifying the
parties, who should have the opportunity to be
present.

Judge’s Appearance by Video Communication
Equipment

The State Court Administrative Office is authorized to approve
the use of two-way interactive video technology in the trial
courts to allow judges to preside remotely in any proceeding
that may be conducted by two-way interactive technology or
communication equipment without the consent of the parties
under the Michigan Court Rules and statutes. Administrative
Order No. 2012-7.

Remote participation is limited to specific situations, including
judicial assignments and circuits and districts that are
comprised of more than one county and would require a
judicial officer to travel to a different courthouse within the
circuit or district. Administrative Order No. 2012-7.

A judge who presides remotely must be physically present in a
courthouse located within his or her judicial circuit, district, or
multiple district area. Administrative Order No. 2012-7.
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H.

Standard of Review

A trial court’s decision to permit public access to court proceedings
and documents is reviewed for an abuse of discretion, in light of the
facts and circumstances of the particular case. Intl Union, United
Auto, Aerospace and Agricultural Implement Workers of America v
Dorsey, 268 Mich App 313, 329 (2005), rev’d in part on other grounds
474 Mich 1097 (2006), citing Nixon v Warner Communications, Inc, 435
US 589, 599 (1978).

1.2 Attorney Conduct?!

A.

Attorney’s Duty to the Court

An attorney is responsible for aiding the administration of justice.
An attorney has a duty to uphold the legal process and act in
conformity with standards imposed on members of the bar. These
standards include the rules of professional responsibility and
judicial conduct adopted by the Michigan Supreme Court. MCR
9.103(A). Grounds for discipline include conduct that is prejudicial
to the proper administration of justice or that violates the Michigan
Rules of Professional Conduct (MRPC). See MCR 9.104(1) (“conduct
prejudicial to the proper administration of justice”), and MCR
9.104(4) (“conduct that wviolates the standards or rules of
professional conduct adopted by the Supreme Court”).

The authority to supervise and discipline Michigan attorneys
derives from the state constitution and rests with the Michigan
Supreme Court. Schlossberg v State Bar Grievance Bd, 388 Mich 389,
394 (1972). This constitutional responsibility is discharged, in turn,
by the Attorney Grievance Commission (acting as the Supreme
Court’s prosecution arm) and the Attorney Discipline Board (acting
as the Supreme Court’s adjudicative arm). MCR 9.100 et seq.

“Michigan has a long tradition of judicial oversight of the ethical
conduct of its court officers.” Evans & Luptak, PLC v Lizza, 251 Mich
App 187, 194 (2002). All Michigan judges have an independent
responsibility to supervise the ethical conduct of attorneys who
appear in their courtrooms. Attorney Gen v Michigan Pub Svc Comm,
243 Mich App 487, 491-492 (2000). This tradition is reflected in the
Michigan Code of Judicial Conduct. Canon 3(B)(3) provides that
“l[a] judge should take or institute appropriate disciplinary
measures against a judge or lawyer for unprofessional conduct of
which the judge may become aware.” Judges, as well as lawyers, are

21 see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, Chapter 1, for information
related to ineffective assistance of counsel.
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obliged by the Michigan Rules of Professional Conduct to report
attorney misconduct. Grievance Administrator v Fieger, 476 Mich 241
(2006); MRPC 8.3.

Attorney’s Duty to the Client

An attorney must represent and advocate on behalf of his or her
client. In doing so, the attorney must not make inflammatory
remarks with the intent to prejudice the jury. Each party is entitled
to a fair trial uninfluenced by appeals to passion. Wayne Co Rd
Comm’rs v GLS LeasCo, Inc, 394 Mich 126, 131 (1975). For instance, it
is improper and prejudicial for a prosecutor to appeal to the civic
duty of the jury. People v Weatherspoon, 171 Mich App 549, 558 (1988).

The severity and repetitiveness of prejudicial remarks are
considered when determining if a new trial is warranted. Wayne
County Road Comm’rs, 394 Mich at 131. Whereas one remark may not
prejudice the jury, repetitive remarks may be so damaging that a
new trial is required. The harmful effects of prejudicial remarks can
often be corrected through the court’s instruction to the jury. The
judge may prevent a miscarriage of justice by explaining to jurors
that attorneys’ comments are not evidence. People v Johnson (Roger),
382 Mich 632, 649 (1969).

Motion to Disqualify Attorney

Although not specifically addressed by court rule, case law suggests
that the court has the authority to consider a motion to disqualify
counsel. Rymal v Baergen, 262 Mich App 274, 316-322 (2004); Evans &
Luptak, 251 Mich App at 193-203. Typically, a motion to disqualify is
based on an alleged conflict of interest. See MRPC 1.7 (General
Rule), MRPC 1.8 (Prohibited Transactions), and MRPC 1.9 (Former
Client). Another potential ground for disqualification may arise if
the lawyer is a potential witness. MRPC 3.7. A conflict of interest
exists where “the prosecutor has a personal, financial, or emotional
interest in the litigation or a personal relationship with the
accused.” People v Mayhew, 236 Mich App 112, 126-127 (1999). A
conflict of interest also exists where the prosecutor was privy to
confidential information while in an attorney-client relationship.
People v Herrick, 216 Mich App 594, 599 (1996).

See People v Tesen, 276 Mich App 134, 141 (2007), where an
individual prosecutor was properly disqualified because he took the
lead role in interviewing the child victim and was likely to be called
to testify at trial.>? Although other people witnessed the prosecutor
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22 see MRPC 3.7 (Lawyer as Witness).
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interview the child and could have testified about what they
observed, none of the witnesses could testify to the prosecutor’s
qualifications, training, and experience in the use of forensic
interview protocol when questioning child victims. Id. at 144-145.
Questions related to a person’s qualifications, experience, and
training “would clearly be of some value to a [fact-finder] trying to
determine the weight and credibility of the victim’s account of the
charged offenses.” Id. at 144.

D. Standard of Review

Whether a conflict of interest exists is a question of fact that is
reviewed for clear error. Avink v SMG, 282 Mich App 110, 116 (2008).
The application of “ethical norms” to a decision whether to
disqualify counsel is reviewed de novo. Id. at 116.

Contempt of Court

“Michigan courts have, as an inherent power, the power at common law
to punish all contempts of court.” In re Contempt of Dougherty, 429 Mich
81, 91 n 14 (1987). “This contempt power inheres in the judicial power
vested in th[e Michigan Supreme Court], the Court of Appeals, and the
circuit and probate courts by Const 1963, art 6, § 1.” Dougherty, 429 Mich
at 91 n 14. MCL 600.1701 defines a court’s power to punish contempt by
fine or imprisonment or both. Contempt may be either civil or criminal
and either direct or indirect. Direct contempt occurs in the immediate
view and presence of the court; indirect contempt is outside of the
immediate view and presence of the court. Civil contempt is coercive and
intended to compel the offending person to take some action of which he
or she is capable to purge the contempt. It is prospective. Willful
disobedience is not necessary for civil contempt. In re Contempt of United
Stationers Supply Co, 239 Mich App 496, 499-501 (2000). The purpose of
criminal contempt is to punish for past conduct. Jaikins v Jaikins, 12 Mich
App 115, 120 (1968).

For a more detailed discussion on contempt of court, see the Michigan
Judicial Institute’s Contempt of Court Benchbook.

Judicial Discretion

Many decisions of a judge are discretionary, and are reviewed for an
abuse of that discretion. It is prudent for the judge to recognize his or her
discretion when making those types of decisions. “At its core, an abuse of
discretion standard acknowledges that there will be circumstances in
which there will be no single correct outcome; rather, there will be more
than one reasonable and principled outcome.” People v Babcock, 469 Mich
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247, 269 (2003). “When the trial court selects one of these principled
outcomes, the trial court has not abused its discretion and, thus, it is
proper for the reviewing court to defer to the trial court’s judgment.” Id.
at 269. “An abuse of discretion occurs, however, when the trial court

chooses an outcome falling outside this principled range of outcomes.”
Id.

1.5 Judicial Disqualification

Due process requires an unbiased and impartial decisionmaker. Cain v
Dep’t of Corrections, 451 Mich 470, 497 (1996). “A judge should raise the
issue of disqualification whenever the judge has cause to believe that
grounds for disqualification may exist under MCR 2.003(B).” Michigan
Code of Judicial Conduct, Canon 3(C). However, the Supreme Court has
cautioned that an objective standard applies and that, under the court
rule, recusal is not required based on an “appearance of impropriety.”
Adair v State of Michigan, 474 Mich 1027, 1038-1041 (2006). The Court also
discussed with approval the federal “duty to sit” doctrine—an obligation
to remain on a case absent good grounds for recusal. Id. at 1040-1041.

MCR 2.003(C)(1) sets out a nonexhaustive list of grounds for the
disqualification of a judge. For example, disqualification is warranted
when “[t]he judge is biased or prejudiced for or against a party or
attorney[,]” MCR 2.003(C)(1)(a), or when “[t]he judge, based on objective
and reasonable perceptions, has either (i) a serious risk of actual bias
impacting the due process rights of a party as enunciated in [Caperton v
AT Massey Coal Co, 556 US 868 (2009)], or (ii) has failed to adhere to the
appearance of impropriety standard set forth in Canon 2 of the Michigan
Code of Judicial Conduct[,]” MCR 2.003(C)(1)(b).

“[A] trial judge’s ruling regarding the admission of evidence, no matter
how erroneous, is not grounds for disqualification[ under MCR
2.003(C)(1)(b),] . . . [and jludicial disqualification based on due process
grounds is reserved for extreme cases.” People v Roscoe, 303 Mich App
633, 647-648 (2014) (citing Caperton, 556 US at 886-887, 890, and holding
that “a ruling against a defendant, even if erroneous, does not create a
serious, objective risk of actual bias that rises to an unconstitutional
level[]”) (additional citation omitted).

“Under the Due Process Clause [of the Fourteenth Amendment of the
United States Constitution] there is an impermissible risk of actual bias
when a judge earlier had significant, personal involvement as a
prosecutor in a critical decision regarding the defendant’s case.” Williams
(Terrance) v Pennsylvania, 579 US ___, (2016). “No attorney is more
integral to the accusatory process than a prosecutor who participates in a
major adversary decision[, and w]hen a judge has served as an advocate
for the State in the very case the court is now asked to adjudicate, a
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serious question arises as to whether the judge, even with the most
diligent effort, could set aside any personal interest in the outcome.” Id.
at (holding that where a state supreme court justice was formerly
involved in a case as the prosecutor and had given his official approval to
seek the death penalty against the defendant, the justice’s failure to
recuse himself from postconviction proceedings in which the defendant
sought relief from his conviction and death sentence constituted
reversible constitutional error).

“[A]n unconstitutional failure to recuse constitutes structural error even
if the judge in question did not cast a deciding vote.” Williams (Terrance),
579 US at (quoting Puckett v United States, 556 US 129, 141 (2009), and
holding that “a due process violation arising from the participation of an
interested judge is a defect ‘not amenable” to harmless-error review,
regardless of whether the judge’s vote was dispositive[]”) (alteration in

original).

For a more detailed discussion on judicial disqualification, see the
Michigan Judicial Institute’s Judicial Disqualification in Michigan.

Pro Se Litigants

In both civil and criminal cases, a party has a right to represent himself or
herself. Const 1963, art 1, § 13. See also MCL 600.1430 and MCL 763.1.

Practice Note: Committee Tips:

No special warnings or cautions are required.
However, it is good practice to caution the pro se
litigant that he or she has a right to consult with
and be represented by an attorney and that he
or she should not expect special treatment
because he or she is a pro se litigant.

The court may reference particular statutes,
court rules, or rules of evidence that may have
significance in a particular case.

Explain to a pro se litigant that he or she does
not have to testify, but if testifying, he or she
may be subjected to cross-examination.

Although a party has a right to represent himself or herself, an individual
may not represent another person or entity. For example, a corporation
can only appear through an attorney. Peters Production, Inc v Desnick
Broadcasting Co, 171 Mich App 283, 287 (1988). Also, a minor’s next friend
cannot act as the minor’s attorney unless he or she is an attorney.
Marquette Prison Warden v Meadows, 114 Mich App 121, 124 (1982). Finally,
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a personal representative may not represent an estate. Shenkman v
Bragman, 261 Mich App 412, 416 (2004).

“[A] person who represents himself or herself cannot recover actual
attorney fees even if the pro se individual is a licensed attorney.” Omdahl
v West Iron Co Bd of Ed, 478 Mich 423, 432 (2007). This is because the
phrase “actual attorney fees” requires that an agency relationship exist
between an attorney and the attorney’s client and that a fee for the
attorney’s services be a sum of money actually paid or charged. Id. at 432.
An award of actual attorney fees requires that an attorney be acting on
behalf of a client separate from the attorney. Id.

1.7 Appointment of Foreign Language Interpreters23

A. Statutory and Constitutional Rights to Simultaneous
Translation

MCL 775.19a provides:

“If an accused person is about to be examined or tried
and it appears to the judge that the person is incapable
of adequately understanding the charge or presenting a
defense to the charge because of a lack of ability to
understand or speak the English language, the inability
to adequately communicate by reason of being mute, or
because the person suffers from a speech defect or other
physical defect which impairs the person in maintaining
his or her rights in the case, the judge shall appoint a
qualified person to act as an interpreter. Except as
provided in the [Deaf Persons’ Interpreters Act, MCL
393.501 et seq.], the interpreter shall be compensated for
his or her services in the same amount and manner as is
provided for interpreters in [MCL 775.19].”

Under MCL 775.19a, a “trial court possesse[s] an affirmative duty to
establish [a] defendant’s proficiency in English or appoint an
interpreter” where there is record evidence “that [the] defendant
[is] incapable of understanding English at a level necessary to
effectively participate in his [or her] defense without simultaneous
translation of the trial proceedings.” People v Gonzalez-Raymundo,
308 Mich App 175, 189, 190 (2014) (citations omitted). “[W]hen
presented . . . with indications that a defendant may lack sufficient
comprehension of the English language, [the trial court should]
either satisfy itself of [the] defendant’s proficiency, provide for

23 For information on Language Access, see http://courts.mi.gov/administration/scao/officesprograms/fli/
pages/default.aspx.
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simultaneous interpretation, or, in the case where a defendant
wishes to waive such a right, secure the defendant’s personal,
informed waiver.” Id. at (citations omitted). A court’s “fail[ure] to
satisfy this duty[] . . . [may] effectively prevent[] [a] defendant from
being truly present at his [or her] trial and [may] interfere[] with his
[or her] ability to assist in his [or her] defense, including in the cross-
examination of witnesses.” Id. at 190.

Additionally, “[tlhe lack of simultaneous translation [may]
implicate[ a] defendant’s rights to due process of law guaranteed by
the United States and Michigan Constitutions.” Gonzalez-Raymundo,
308 Mich App at 188, citing US Const, Am V; US Const, Am XIV;
Const 1963, art 1, § 17. “Specifically, a defendant has a right to be
present at a trial against him[ or her, and] a defendant’s lack of
understanding of the proceedings against him [or her] renders him
[or her] effectively absent[;]” furthermore, “lack of simultaneous
translation impairs a defendant’s right to confront witnesses against
him [or her] and participate in his [or her] own defense.” Gonzalez-
Raymundo, 308 Mich App at 188 (citations omitted). Because the
right to simultaneous translation “is . . . not merely statutory as
codified by [MCL 775.19a], but [also] constitutional, . . . [it is] subject
to . . . every reasonable presumption against its loss.” Gonzalez-
Raymundo, 308 Mich App at 188.

B. Right to Appointment of Foreign Language Interpreter
Under the Michigan Court Rules

Effective September 11, 2013, ADM File No. 2012-03 adopted MCR
1.111 to “provide court-appointed foreign language interpreters
for . . . [limited English proficient (LEP)] persons to support
their access to justice[.]”2 MCR 1.111, which “focuses on the critical
legal requirement| of] meaningful access[,]” requires the court “to
provide an interpreter for a party or witness if the court determines
one is needed for either the party or the witness to meaningfully
participate.” ADM File No. 2012-03.%> See MCR 1.111(B)(1).

“Limited English proficient’” person means a person who does not
speak English as his or her primary language, and who has a limited
ability to read, write, speak, or understand English, and by reason
of his or her limitations, is not able to understand and meaningfully

2 For a summary of MCR 1.111, see http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/court-
rules-admin-matters/Adopted/2012-03_2013-09-11_formatted.pdf.

25 Additionally, ADM File No. 2012-13 rescinded former MCR 2.507(D), which provided that “[t]he court
may appoint an interpreter of its own selection and may set reasonable compensation for the interpreter.
The compensation is to be paid out of funds provided by law or by one or more of the parties, as the court
directs, and may be taxed as costs, in the discretion of the court.” ADM File No. 2012-13 also added MCR
8.127 to establish a Foreign Language Board of Review for regulation of foreign language interpreters.
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pgléticipate in the court process.” Administrative Order No. 2013-
8.

Determinin§7Whether to Appoint a Foreign Language
Interpreter

“Any doubts as to eligibility for interpreter services should be
resolved in favor of appointment of an interpreter.” MCR
1.111(F)(6). “At the time of determining eligibility, the court shall
inform the party or witness of the penalties for making a false
statement. The party has the continuing obligation to inform the
court of any change in financial status and, upon request of the
court, the party must submit financial information.” MCR
1.111(F)(7).

1. Appointment for Witness or Party

“If a person requests a foreign language interpreter and the
court determines such services are necessary for the person to
meaningfully participate in the case or court proceeding,!?%! or
on the court’'s own determination that foreign language
interpreter services are necessary for a person to meaningfully
participate in the case or court proceeding, the court shall
appoint a foreign language interpreter for that person if the
person is a witness testifying in a civil or criminal case or court
proceeding or is a party.”?’ MCR 1.111(B)(1).

2. Appointment for Person Other than Witness or
Party

“The court may appoint a foreign language interpreter for a
person other than a party or witness who has a substantial
interest in the case or court proceeding.” MCR 1.111(B)(2).

26 Effective September 11, 2013, Administrative Order No. 2013-8 was adopted as part of ADM File No.
2012-03.

27 see Section 1.7(E) for information on the various types of foreign language interpreters, including when
it is appropriate to appoint each one.

2B«Case or Court Proceeding’ means any hearing, trial, or other appearance before any court in this state

in an action, appeal, or other proceeding, including any matter conducted by a judge, magistrate, referee,

or other hearing officer.” MCR 1.111(A)(1).

29“‘Party' means a person named as a party or a person with legal decision-making authority in the case or
court proceeding.” MCR 1.111(A)(2).

Page 1-22

Michigan Judicial Institute



Criminal Proceedings Benchbook, Vol. 1 Section 1.7

3. Determining Whether Services are Necessary for
Meaningful Participation

“In order to determine whether the services of a foreign
language interpreter are necessary for a person to
meaningfully participate under [MCR 1.111(B)(1)], the court
shall rely upon a request by an LEP individual (or a request
made on behalf of an LEP individual) or prior notice in the
record.” MCR 1.111(B)(3). “If no such requests have been
made, the court may conduct an examination of the person on
the record to determine whether such services are necessary.”
Id.

“During the examination, the court may use a foreign language
interpreter.” MCR 1.111(B)(3). “For purposes of this
examination, the court is not required to comply with the
requirements of [MCR 1.111(F)] and the foreign language
interpreter may participate remotely.” MCR 1.111(B)(3).

4. Denying Request for Interpreter

“Any time a court denies a request for the appointment of a
foreign language interpreter . . . , it shall do so by written
order” MCR 1.111(H)(1). “An LEP individual may
immediately request review of the denial of appointment of a
foreign language interpreter[.]” MCR 1.111(H)(2). “A request
for review must be submitted to the court within 56 days after
entry of the order.” Id.

D. Waiver of Right to Interpreter

“A person may waive the right to a foreign language interpreter
established under [MCR 1.111(B)(1)] unless the court determines
that the interpreter is required for the protection of the person’s
rights and the integrity of the case or court proceeding.”>® “The
court must find on the record that a person’s waiver of an
interpreter is knowing and voluntary.” Id. “When accepting the
person’s waiver, the court may use a foreign language interpreter.”
Id. “For purposes of this waiver, the court is not required to comply
with the requirements of [MCR 1.111(F)] and the foreign language
interpreter may participate remotely.” MCR 1.111(C).

A defendant does not make “an informed waiver of his [or her]
right to receive simultaneous translation during his [or her] trial[]”

30 «Case or Court Proceeding’ means any hearing, trial, or other appearance before any court in this state
in an action, appeal, or other proceeding, including any matter conducted by a judge, magistrate, referee,
or other hearing officer.” MCR 1.111(A)(1).
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under MCL 775.19a where there is no indication “that [the]
defendant [has] made a personal and informed decision to waive his
[or her] right to an interpreter[]” and “where . . . the trial court [does
not] inquire[] of [the] defendant personally concerning his [or her]
awareness of his [or her] constitutional and statutory right to an
interpreter[.]” Gonzalez-Raymundo, 308 Mich App at 188, 189
(holding that defense counsel’s assertion that the defendant “went
along with” counsel’s advice to waive his right to an interpreter
“[did not] operate[] to affirmatively waive [the] defendant’s
rights[]”).

Classifications of Foreign Language Interpreters

1. Certified Foreign Language Interpreters

“When the court appoints a foreign language interpreter under
[MCR 1.111(B)(1)], the court shall appoint a certified foreign
language interpreter whenever practicable.” MCR 1.111(F)(1).

A certified foreign language interpreter is a person who has:

“(a) passed a foreign language interpreter test
administered by the State Court Administrative
Office or a similar state or federal test approved by
the state court administrator,

(b) met all the requirements established by the
state court administrator for this interpreter
classification, and

(c) registered with the State Court Administrative
Office.” MCR 1.111(A)(4).

2. Qualified Foreign Language Interpreters

“If a certified foreign language interpreter is not reasonably
available, and after considering the gravity of the proceedings
and whether the matter should be rescheduled, the court may
appoint a qualified foreign language interpreter who meets the
qualifications in [MCR 1.111(A)(6)].” MCR 1.111(F)(1). “The
court shall make a record of its reasons for using a qualified
foreign language interpreter.” Id.

A qualified foreign language interpreter is:
“(a) A person who provides interpretation!3!]
services, provided that the person has:
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(i) registered with the State Court
Administrative Office; and

(if) met the requirements established by the
state court administrator for this interpreter
classification; and

(iif) been determined by the court after voir
dire to be competent to provide interpretation
services for the proceeding in which the
interpreter is providing services, or

(b) A person who works for an entity that provides
in-person interpretation services provided that:

(i) both the entity and the person have
registered  with  the  State  Court
Administrative Office; and

(if) the person has met the requirements
established by the state court administrator
for this interpreter classification; and

(iif) the person has been determined by the
court after voir dire to be competent to
provide interpretation services for the
proceeding in which the interpreter is
providing services, or

(c) A person who works for an entity that provides
interpretation services by telecommunication
equipment, provided that:

(i) the entity has registered with the State
Court Administrative Office; and

(if) the entity has met the requirements
established by the state court administrator
for this interpreter classification; and

(iif) the person has been determined by the
court after voir dire to be competent to
provide interpretation services for the
proceeding in which the interpreter is
providing services[.]” MCR 1.111(A)(6).

31 “[IInterpretation’ mean[s] the oral rendering of spoken communication from one language to another
without change in meaning.” MCR 1.111(A)(5).
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Other Capable Person

“If neither a certified foreign language interpreter nor a
qualified foreign language interpreter is reasonably available,
and after considering the gravity of the proceeding and
whether the matter should be rescheduled, the court may
appoint a person whom the court determines through voir dire
to be capable of conveying the intent and content of the
speaker’s words sufficiently to allow the court to conduct the
proceeding without prejudice to the limited English proficient
person.” MCR 1.111(F)(2).

Court Employee As Foreign Language Interpreter

“A court employee may interpreti®? legal proceedings as
follows:

(@) The court may employ a person as an
interpreter. The employee must meet the minimum
requirements for [certified foreign language]
interpreters established by [MCR 1.111(A)(4)]. The
state court administrator may authorize the court
to hire a person who does not meet the minimum
requirements established by [MCR 1.111(A)(4)] for
good cause including the unavailability of a
certification test for the foreign language and the
absence of certified interpreters for the foreign
language in the geographic area in which the court
sits. The court seeking authorization from the state
court administrator shall provide proof of the
employee’s competency to act as an interpreter and
shall submit a plan for the employee to meet the
minimum requirements established by [MCR
1.111(A)(4)] within a reasonable time.

(b) The court may use an employee as an
interpreter if the employee meets the minimum
requirements for interpreters established by [MCR
1.111] and is not otherwise disqualified.” MCR
1.111(E)(2).

32 “Interpret’ . . . mean[s] the oral rendering of spoken communication from one language to another
without change in meaning.” MCR 1.111(A)(5).
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F.

Appointing More Than One Interpreter

In general, “[t]he court shall appoint a single interpreter for a case or
court proceeding.” MCR 1.111(F)(3). However, “[t]he court may
appoint more than one interpreter after consideration of[:]

* the nature and duration of the proceeding;

* the number of parties in interest and witnesses requiring
an interpreter;

e the primary languages of those persons; and

* the quality of the remote technology that may be utilized
when deemed necessary by the court to ensure effective
communication in any case or court proceeding.” MCR
1.111(F)(3) (bullets added).

Avoiding Potential Conflicts of Interest

“The court should use all reasonable efforts to avoid potential
conflicts of interest when appointing a person as a foreign language
interpreter and shall state its reasons on the record for appointing
the person if any of the following applies:

(a) The interpreter is compensated by a business owned
or controlled by a party or a witness;

(b) The interpreter is a friend, a family member, or a
household member of a party or witness;

(c) The interpreter is a potential witness;
(d) The interpreter is a law enforcement officer;

(e) The interpreter has a pecuniary or other interest in
the outcome of the case;

(f) The appointment of the interpreter would not serve
to protect a party’s rights or ensure the integrity of the
proceedings;

(g) The interpreter does have, or may have, a perceived
conflict of interest;

(h) The appointment of the interpreter creates an
appearance of impropriety.” MCR 1.111(E)(1).
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Recordings

“The court may make a recording of anything said by a foreign
language interpreter or a limited English proficient person while
testifying or responding to a colloquy during those portions of the
proceedings.” MCR 1.111(D).

Interpreter Oath or Affirmation

“The court shall administer an oath or affirmation to a foreign
language interpreter substantially conforming to the following:

‘Do you solemnly swear or affirm that you will truly,
accurately, and impartially interpret in the matter now
before the court and not divulge confidential
communications, so help you God?”” MCR 1.111(G).

Interpreter Costs

“The court may set reasonable compensation for interpreters who
are appointed by the court.” MCR 1.111(F)(4). “Court-appointed
interpreter costs are to be paid out of funds provided by law or by
the court.” Id. See also MCL 775.19a; MCL 775.19.

“If a party is financially able to pay for interpretation costs, the court
may order the party to reimburse the court for all or a portion of
interpretation costs.” MCR 1.111(F)(5). “A person is ‘financially able
to pay for interpretation costs’ if the court determines that requiring
reimbursement of interpretation costs will not pose an unreasonable
burden on the person’s ability to have meaningful access to the
court.” MCR 1.111(A)(3). “For purposes of [MCR 1.111], a person is
financially able to pay for interpretation costs when:

(a) The person’s family or household income is greater
than 125% of the federal poverty level®®]; and

(b) An assessment of interpretation costs at the
conclusion of the litigation would not unreasonably
impede the person’s ability to defend or pursue the
claims involved in the matter.” MCR 1.111(A)(3).

“Any time a court . . . orders reimbursement of interpretation costs,
it shall do so by written order.” MCR 1.111(H)(1). “An LEP
individual may immediately request review of . . . an assessment for
the reimbursement of interpretation costs.” MCR 1.111(H)(2). “A
request for review must be submitted to the court within 56 days
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after entry of the order.” Id. For information on options to assist the
court with collections issues that may arise, see the State Court
Administrative Office’s Trial Court Collections Best Practices Manual.

1.8 Mens Rea and Criminal Liability

SPECIAL NOTE: This section has been added in order to
address MCL 8.9, which was added by 2015 PA 250, effective
December 22, 2015, and which applies to certain crimes
committed on or after January 1, 2016. This newly-added
discussion will be expanded when this benchbook is revised.

A. Statutory Construction

MCL 8.9 sets out general statutory construction standards for
determining the culpable mental state that is required for a criminal
offense.

1. Applicability

MCL 8.9 applies only to crimes committed on or after January
1, 2016. See 2015 PA 250, effective December 22, 2015, enacting
section 1.

MCL 8.9(7) provides that MCL 8.9 “does not apply to, and
shall not be construed to affect, crimes under[:]”

the Michigan Vehicle Code, MCL 257.1 et seq.;

the Public Health Code, MCL 333.1101 et seq.;

the Identity Theft Protection Act, MCL 445.61 et seq.;

the Michigan Penal Code, MCL 750.1 et seq.; or

Chapter 752 of the Michigan Compiled Laws.

2. General Criminal Liability Standards3*
MCL 8.9(1) provides:

“Except as otherwise provided in [MCL 8.9], a
person is not guilty of a criminal offense
committed on or after January 1, 2016 unless both
of the following apply:

34 See MCL 8.9(10) for applicable definitions of culpable, intent, knowledge, and other terms used in MCL
8.9.
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(a) The person’s criminal liability is based on
conduct that includes either a voluntary act or
an omission to perform an act or duty that the
person is capable of performing.

(b) The person has the requisite degree of
culpability for each element of the offense as
to which a culpable mental state is specified
by the language defining the offense.”

MCL 8.9(8)-(9) provide:

“(8) If a statute defining an offense prescribes a
culpable mental state but does not specify the
element to which it applies, the prescribed
culpable mental state applies to each material
element of the offense that necessarily requires a
culpable mental state.

(9) The mere absence of a specified state of mind
for an element of a covered offense shall not be
construed to mean that the legislature
affirmatively intended not to require the
prosecution to prove any state of mind.”

3. Strict Liability
MCL 8.9(2) provides:

“If the statutory language defining a criminal
offense does not specify any degree of culpability
and plainly imposes strict criminal liability for the
conduct described in the statute, then culpability is
not required for a person to be guilty of the
offense. The fact that a subsection of a statute
plainly imposes strict liability for an offense
defined in that subsection does not by itself plainly
impose strict criminal liability for an offense
defined in another subsection of that statute that
does not specify a degree of culpability.”

4. Degree of Culpability Satisfying Intent, Knowledge,
or Recklessness Requirement

MCL 8.9(5) provides:

“If a statute defining a criminal offense provides
that negligence suffices to establish an element of
the offense, then intent, knowledge, or recklessness
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is also sufficient culpability to satisfy that element.
If recklessness suffices to establish an element of an
offense, then knowledge or intent is also sufficient
culpability to satisfy that element. If knowledge
suffices to establish an element of an offense, then
intent is also sufficient culpability to satisfy that
element.”

5. Unspecified Mens Rea
MCL 8.9(3) provides:

“Except as provided in [MCL 8.9(4)], if statutory
language defining an element of a criminal offense
that is related to knowledge or intent or as to
which mens rea could reasonably be applied
neither specifies culpability nor plainly imposes
strict liability, the element of the offense is
established only if a person acts with intent,
knowledge, or recklessness.”

MCL 8.9(4) provides, however, that MCL 8.9(3) “does not
relieve the prosecution of the burden of proving the culpable
mental state required by any definition incorporated into the
offense.”

6. Voluntary Intoxication3®

MCL 8.9(6) provides:

“It is not a defense to a crime that the defendant
was, at the time the crime occurred, under the
influence of or impaired by a voluntarily and
knowingly consumed alcoholic liquor, drug,
including a controlled substance, other substance
or compound, or combination of alcoholic liquor,
drug, or other substance or compound. However,
it is an affirmative defense to a specific intent
crime, for which the defendant has the burden of
proof by a preponderance of the evidence, that he
or she voluntarily ingested a legally obtained and
properly used medication or other substance and
did not know and reasonably should not have
known that he or she would become intoxicated or
impaired.”

35 5ee Section 8.7(E) for discussion of voluntary intoxication.
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Part A: Complaints & Arrest!

2.1

Arrest

A.

Probable Cause

“A police officer may arrest an individual without a warrant if a
felony has been committed and the officer has probable cause to
believe that individual committed a felony.” People v Tierney, 266
Mich App 687, 705 (2005), quoting People v Kelly (Albert), 231 Mich
App 627, 631 (1998). In reviewing a challenge to probable cause, the
court “must determine whether the facts available to the arresting
officer at the moment of arrest would justify a fair-minded person of
average intelligence in believing that the suspected individual had
committed the felony.” Kelly (Albert), 231 Mich App at 631. ““The
prosecution has the burden of establishing that an arrest without a
warrant is supported by probable cause.” Tierney, 266 Mich App at
705, quoting People v Davenport, 99 Mich App 687, 691 (1980).

“An ‘officer must consider the totality of the circumstances,
recognizing both the inculpatory and exculpatory evidence, before
determining if he [or she] has probable cause to make an arrest. . . .
[A] suspect’s satisfactory explanation of suspicious behavior is
certainly a factor’ in determining whether probable cause exists.”
Miller (Alan) v Sanilac Co, 606 F3d 240, 249 (CA 6, 2010), quoting
Gardenhire v Schubert, 205 F3d 303, 318 (CA 6, 2000). In Miller (Alan),
606 F3d at 249, summary judgment was improper where a genuine
issue of material fact existed regarding whether the police officer
had probable cause to arrest the defendant for reckless driving
where the defendant acknowledged driving 30 miles per hour past a
stop sign, but explained that the road was icy and that he was
unable to brake at the intersection.

Under “the collective knowledge approach[,]” probable cause to
lawfully arrest exists where “numerous law enforcement agents . . .
possess different information that, in its totality, . . . [is] sufficient for
a fair-minded person of average intelligence to believe that [a
suspect] had committed or was committing a crime.” People v
Nguyen, 305 Mich App 740, 754-755 (2014) (citations omitted).

“Because distinctly different probable-cause standards distinguish .
.. arrest and bind-over decisions,” a district court’s conclusion that it
lacked probable cause to bind a defendant over for trial on the
charge for which he was arrested does not necessarily render the

1 For information on motions to suppress evidence based on an illegal seizure, see Chapter 9.
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arrest itself invalid. People v Cohen, 294 Mich App 70, 72, 76-77 (2011)
(circuit court erroneously concluded that in the absence of probable
cause to bind the defendant over for trial on charge of possession of
cocaine, police lacked probable cause to arrest for that offense, and
that evidence of additional crime obtained following arrest
therefore must be suppressed; police had probable cause to arrest
based on the defendant’s joint constructive possession of cocaine
paraphernalia, which was observed in plain view and within the
defendant’s reach in car occupied by only driver and the defendant,
and evidence discovered after the constitutionally valid arrest was
admissible in prosecution for additional offense).

Delay Between Crime and Arrest

The Speedy Trial Clause of the Sixth Amendment does not protect
the defendant against lengthy prearrest delay, only from pretrial
delay following an arrest. United States v Lovasco, 431 US 783, 788
(1977).2_Generally, a defendant is protected against unreasonable
prearrest delay by the applicable statute of limitations. People v
Bisard, 114 Mich App 784, 788-789 (1982). A delay between an
offense and the arrest of the defendant may violate the defendant’s
federal and state due process rights. People v Cain (Janice), 238 Mich
App 95, 109 (1999). The due process inquiry must consider the
reasons for the delay as well as the prejudice to the defendant.
Lovasco, 431 US at 790. A delay in bringing charges against a
defendant may deny the due process right to a fair trial if the
prosecutor delays to gain a tactical advantage or to deprive the
defendant of an opportunity to defend against the charges. Id. at 797
n 19.

An “oppressive” delay between the alleged crime and the
defendant’s arrest may implicate a defendant’s due process rights
and lead to a motion to dismiss. People v Tanner (Hattie Mae), 255
Mich App 369, 414 (2003), rev’d on other grounds 469 Mich 437
(2003). In deciding the motion, the court must balance the actual
prejudice to the defendant with the prosecutor’s reasons for the
delay. Cain (Janice), 238 Mich App at 108-109; Bisard, 114 Mich App
at 790-791.

The defendant must produce evidence that he or she sustained
“actual and substantial” prejudice because of the delay. Cain (Janice),
238 Mich App at 108; Bisard, 114 Mich App at 791. “Actual and
substantial” prejudice means that the defendant’s ability to defend

Page 2-4

2 Additionally, the Sixth Amendment’s Speedy Trial Clause “does not apply once a defendant has been

found guilty at trial or has pleaded guilty to criminal charges[.]” and therefore does not “apply to the

sentencing phase of a criminal prosecution[.]” Betterman v Montana, 578 US , (2016) (holding

“that the Clause does not apply to delayed sentencing[]”).
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against the charges was “meaningfully impaired” by the delay. Id. at
110; Bisard, 114 Mich App at 788. “Proof of ‘actual and substantial’
prejudice requires more than just generalized allegations.” People v
Crear, 242 Mich App 158, 166 (2000). “Alleged imperfections of a
witness’[s] memory are generally insufficient to establish actual and
substantial prejudice.” Id. at 166. Additionally, the death of a
witness, by itself, is insufficient to establish actual prejudice, as is
the loss of physical evidence. People v Adams (Stephan), 232 Mich
App 128, 136-138 (1998). “When a delay is deliberately undertaken
to prejudice a defendant, little actual prejudice need be shown to
establish a due process claim. Where, however, there is a justifiable
reason for the delay, the defendant must show more—that the
prejudice resulting from the delay outweighs any reason provided
by the state.” Bisard, 114 Mich App at 790.

Once the defendant has made a showing of prejudice, the
prosecution has the burden of persuading the court that the reasons
for the delay justified any prejudice that resulted. Cain (Janice), 238
Mich App at 109; Bisard, 114 Mich App at 791. In evaluating the
reason for the delay, the court may consider the explanation for the
delay, whether the delay was deliberate, and whether undue
prejudice attached to the defendant. Bisard, 114 Mich App at 786-
787, 791. See also Adams (Stephan), 232 Mich App at 132-139 (12-year
delay did not violate the defendants’ due process rights where
physical evidence was lost, but its potentially exculpatory value was
unsubstantiated), and Cain (Janice), 238 Mich App at 107-111
(defendant unable to establish unfair prejudice during 16-month
delay where witnesses had slight memory failure and evidence that
was unrelated to the case was thrown away). And see People v
Patton, 285 Mich App 229, 236-237 (2009) (the defendant was unable
to establish actual and substantial prejudice because he did not
identify any specific prejudice; rather, he made general allegations
that the prearrest delay prevented him from contacting witnesses
but gave no details on the substance of a defense to the charge, or
details regarding how the witnesses would have supported a
defense).

“It is appropriate for a prosecuting attorney to wait for the collection
of sufficient evidence before charging a suspect, even when that
wait is extended by the disappearance of a key witness.” People v
Woolfolk, 304 Mich App 450, 452-456 (2014), aff'd on other grounds
497 Mich 23 (2014) (citing People v Herndon, 246 Mich App 371, 390-
391 (2001), and Cain (Janice), 238 Mich App at 110-111, and holding
that a nearly five-year delay in arresting the defendant for a murder
“was reasonable and justified under the circumstances[]” where the
principal witness originally told the police that he did not know
who shot the victim, then disappeared for several years and was
convicted of an unrelated crime in Missouri before making a
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statement implicating the defendant; the officer in charge of the
murder case, who “had [no] reason to believe that [the witness] was
not being truthful[]” in his original interview, “was not aware that
[the witness] was about to disappear[,]” and “the prosecution
lacked access to and jurisdiction over” the witness during the time
he was being prosecuted in Missouri).

Delay Between Warrantless Arrest and Arraignment

Persons arrested without a warrant must be promptly brought
before a neutral magistrate for a probable cause determination.
People v Cipriano, 431 Mich 315, 319 (1988); MCL 764.13; MCL 764.26;
MCR 6.104(A).

“[A] jurisdiction that provides judicial determinations of probable
cause within 48 hours of [a warrantless] arrest will, as a general
matter, [be found to] comply with the promptness requirement” of
the federal constitution’s Fourth Amendment. Riverside v
McLaughlin, 500 US 44, 56 (1991). However, a probable cause
determination is not automatically proper simply because it is made
within 48 hours. Id. at 56. A delay of less than 48 hours may still be
unconstitutional if it is an unreasonable delay. Id.

Police authorities may only hold an arrestee for more than 48 hours
before arraignment if they can “’demonstrate the existence of a bona
fide emergency or other extraordinary circumstance” that would
justify the delay. People v Whitehead, 238 Mich App 1, 2 (1999),
quoting Riverside, 500 US at 57.

See also People v Cain (Darryl) (Cain 1), 299 Mich App 27, 49-50
(2012), vacated in part on other grounds 495 Mich 874 (2013) (the
defendant was not deprived of due process despite not being
arraigned until three days after his arrest where “no evidence was
obtained as a direct result of the “‘undue delay,” which would have
begun . . . 48 hours after [the] defendant’s arrest[;]” because the
evidence against the defendant, including his statement to police
and his identification from a photo lineup, was obtained within 48
hours after his arrest, “there was no evidence to suppress|[]”).

Arrest Outside Jurisdiction

An arrest by an officer outside the officer’s jurisdiction does not
require dismissal of the charge or exclusion of the evidence obtained
as a result of the arrest. People v Hamilton, 465 Mich 526, 527 (2002).
“The Fourth Amendment exclusionary rule only applies to
constitutionally invalid arrests, not merely statutorily illegal
arrests.” Id. at 532-533. Probable cause that a crime has been
committed is all that is required for a constitutional arrest; the crime
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committed may be a felony or a misdemeanor. Id. at 533. Where
probable cause to arrest exists, the arrest is constitutional and the
exclusionary rule does not apply. Id.

E. Standard of Review

A trial court’s decision on a motion to dismiss on the basis of
prearrest delay is reviewed for an abuse of discretion. Herndon, 246
Mich App at 389. To the extent that a claim of prearrest delay
implicates constitutional due process rights, it is reviewed de novo.
Cain (Janice), 238 Mich App at 108. The trial court’s related factual
findings are reviewed for clear error. Tanner (Hattie Mae), 255 Mich
App at 412.

Complaints and Warrants

A defendant has a constitutional right to be informed of the nature of the
charges pending against him or her. Const 1963, art 1, § 20; People v
Higuera, 244 Mich App 429, 442-443 (2001). A criminal complaint must be
sufficiently specific to apprise the accused of the nature of the charges.
People v Quider, 172 Mich 280, 285-286 (1912). “A complaint is a written
accusation that a named or described person has committed a specified
criminal offense,” and it “must include the substance of the accusation
against the accused and the name and statutory citation of the offense.”
MCR 6.101(A). A criminal complaint must also “adequately inform of the
substance of the accusations,” and its factual allegations must “provide
the basis from which commission of the legal elements of the charge can
be inferred.” Higuera, 244 Mich App at 447. However, “/[t]he primary
function of a complaint is to move the magistrate to determine whether a
warrant shall issue.” Id. at 443, quoting Wayne Co Prosecutor v Recorder’s
Court Judge, 119 Mich App 159, 162 (1982).

“Criminal prosecutions may be initiated in the court having jurisdiction
over the charge upon the filing of an information.” People v Glass (Willie),
464 Mich 266, 277 (2001); MCL 767.1 et seq. The basis of an information is
a signed warrant and complaint. Glass (Willie), 464 Mich at 277. The
complaint must state the substance of the alleged crime and reasonable
cause to believe that the person named in the complaint is the person
who committed the crime. Id., citing MCL 764.1d.

The complaint must be signed and sworn to before a judicial officer or
court clerk. MCR 6.101(B). “A complaint may not be filed without a
prosecutor’s written approval . . . or unless security for costs is filed with
the court.” MCR 6.101(C).

“A court must issue an arrest warrant, or a summons . . . if presented with
a proper complaint and if the court finds probable cause to believe that
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the accused committed the alleged offense.” MCR 6.102(A). The probable
cause determination “may be based on hearsay evidence and rely on
factual allegations in the complaint, affidavits from the complainant or
others, the testimony of a sworn witness adequately preserved to permit
review, or any combination of these sources.” MCR 6.102(B). The court
rule also governs the contents of the warrant, interim bail, execution and
return of the warrant, and release on interim bail. MCR.6.102(C)-MCR
6.102(F).

The court may issue a summons instead of an arrest warrant if requested
by the prosecutor. MCR 6.103(A). The court rule provides for the form of
the summons, as well as its service and return. MCR 6.103(B)-MCR
6.103(C).

The procedures for arraignment on the warrant or complaint are
governed by MCR 6.104.3 A person in custody “must be taken without
unnecessary delay before a court.” MCR 6.104(A). At a defendant’s
arraignment, the court must address issues of pretrial release, possible
appointment of counsel, and scheduling the defendant’s preliminary
examination.

Before an information is filed, the person accused has a right to a
preliminary examination to determine whether a crime has been
committed and whether there is probable cause to believe that the person
accused committed it. MCL 767.42; Glass, 464 Mich at 277-278.

If the case is bound over to circuit court after arraignment in district
court, an information must be filed on or before the date set for
arraignment in circuit court. See MCL 767.1 and MCL 767.40. See also
MCR 6.112(B) and MCR 6.112(C).

“Absent a timely objection and a showing of prejudice, a court may not
dismiss an information or reverse a conviction because of an untimely
filing or because of an incorrectly cited statute or a variance between the
information and proof regarding time, place, the manner in which the
offense was committed, or other factual detail relating to the alleged
offense.” MCR 6.112(G). MCR 6.112(G) places the burden on the
defendant to demonstrate prejudice and establish that the error was not
harmless. People v Waclawski, 286 Mich App 634, 707 (2009). In Waclawski,
286 Mich App at 705, an original felony information was not filed by the
prosecutor. However, the defendant was unable to establish prejudice
where the record revealed that the defendant was aware of the charges
against him and participated in his own defense. Id. at 707.

3 For more information on arraignments, see Chapter 5 on misdemeanor arraignments and Chapter 6 on
felony arraignments.
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Filing a Complaint

“A complaint is a written accusation that a named or described person
has committed a specified criminal offense.” MCR 6.101(A). A complaint
must include the substance of the accusation against the accused, and in
felony cases, the name and statutory citation of the offense. MCL 764.1d;
MCR 6.101(A). A complaint may also contain “factual allegations
establishing reasonable cause.” MCL 764.1d.

A complaint serves a dual purpose: “It both initiates the judicial phase of
the prosecution and provides a basis for the issuance of an arrest
warrant.” People v Burrill, 391 Mich 124, 128 (1974).

A. Persons Who May File a Complaint

1.

Prosecuting Attorney

“A complaint may not be filed without a prosecutor’s written
approval endorsed on the complaint or attached to it, or unless
security for costs is filed with the court.” MCR 6.101(C)
(applicable only to felonies, MCR 6.001(A)-MCR 6.001(B)). See
also MCL 764.1(1).

Other Authorized Official

An agent of the state transportation department, a county road
commission, or the public service commission may make a
complaint for a minor offense* that constitutes a violation of the
motor carrier act or the motor carrier safety act if that person
has been delegated to enforce the act. See MCL 764.1(2)(a).

Similarly, a complaint alleging a minor offense that constitutes
a violation of a law that provides for the protection of wild
game or fish may be made by “[t]he director of the department
of natural resources, or a special assistant or conservation
officer appointed by the director . . . and declared by statute to
be a peace officer[.]” See MCL 764.1(2)(b).

Private Citizen

Both statute, MCL 764.1(1)-MCL 764.1(2), and court rule, MCR
6.101(C) (applicable only to felonies, MCR 6.001[A]-[B]), allow
a private citizen to file a complaint when security for costs is

4«Minor offense’ means a misdemeanor or ordinance violation for which the maximum permissible
imprisonment does not exceed 92 days and the maximum permissible fine does not exceed $1,000.00.”

MCL 761.1(k).
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filed with the court. See also People v Herrick, 216 Mich App
594, 597 n 1 (1996). However, the statute and the court rule are
silent regarding the procedure a court should use when a
citizen seeks to file security for costs.

Drafting and Typing a Complaint

Administrative Office forms:

MC 200 — Complaint, Felony

DC 225 — Complaint, Misdemeanor

However, MCL 764.1(3) provides:

“A complaint for an arrest warrant may be made and an
arrest warrant may be issued by any electronic or
electromagnetic means of communication from any
location in this state, if all of the following occur:

(@) The prosecuting attorney authorizes the
issuance of the warrant. Authorization may consist
of an electronically or electromagnetically
transmitted facsimile of the signed authorization.

(b) The judge or district court magistrate orally
administers the oath or affirmation, in person or by
any electronic or electromagnetic means of
communication, to an applicant for an arrest
warrant who submits a complaint under this
subsection.

(c) The applicant signs the complaint. Proof that
the applicant has signed the complaint may consist
of an electronically or electromagnetically
transmitted facsimile of the signed complaint.”

C. Required Signatures on a Complaint

1.

Signature and Written Authorization of Prosecuting
Attorney

When written authorization by the prosecutor is required for
issuance of a warrant, it must be signed by the prosecuting
attorney. MCL 764.1(1). See also MCR 6.101(C), which requires
a complaint, in felony cases, to contain a prosecutor’s signature
unless security for costs is filed with the court.
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2.

Signature and Oath of Complaining Witness

MCL 764.1a(1) requires a complaint to be “sworn to before a
magistrate or clerk.” See also MCR 6.101(B) (applicable only to
felonies, MCR 6.001(A)-MCR 6.001(B); requiring complaint to
be “signed and sworn before a judicial officer or court clerk[]”).
When a warrant is sought by electronic means, a facsimile of
the applicant’s signature may be transmitted electronically to
the court. MCL 764.1(3)(c).

The complaining witness swearing to the complaint need not
necessarily be the victim. See, e.g., People v Graham, 173 Mich
App 473 (1988) (complainant was the victim’s mother). See also
MCL 764.1a(3), which provides:

“The magistrate may require sworn testimony of
the  complainant or other individuals.
Supplemental affidavits may be sworn to before an
individual authorized by law to administer oaths.
The factual allegations contained in the complaint,
testimony, or affidavits may be based upon
personal knowledge, information and belief, or
both.”

Under MCL 764.1a(4), a magistrate cannot refuse to accept a
complaint on grounds that the complaint is signed upon

information and belief by an individual other than the victim
if:

¢ the complainant alleges a violation of MCL 750.81
(assault and battery, including domestic assault and
battery) or MCL 750.81a (aggravated assault and
battery, including domestic aggravated assault and
battery);® and

¢ the person against whom the complaint is filed is a
spouse or former spouse of the victim, has a child in
common with the victim, has or has had a dating
relationship® with the victim, or resides or has
resided in the same house as the victim.

Under MCL 764.1a(5), a magistrate cannot “refuse to accept a
complaint alleging that a crime was committed in which the
victim is a vulnerable adult”] on the grounds that the

5 This requirement also applies to local ordinances substantially complying with MCL 750.81. MCL

764.1a(4).

& meL 764.15a(b) defines dating relationship as “frequent, intimate associations primarily characterized by
the expectation of affectional involvement. This term does not include a casual relationship or an ordinary
fraternization between 2 individuals in a business or social context.”
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complaint is signed upon information and belief by an
individual other than the victim.”

Amendments

“The trial court may allow the prosecution to amend the complaint
to include a new charge if amendment would not cause
“unacceptable prejudice to the defendant because of unfair surprise,
inadequate notice, or insufficient opportunity to defend.” People v
Carlton, 313 Mich App 339, 353 (2015), quoting People v Hunt
(Arthur), 442 Mich 359, 364 (1993), and citing MCR 6.112(H). “The
fact that the new charge might carry a more severe penalty is not a
sufficient basis to conclude that [the defendant] would be
unacceptably prejudiced[;] . . . the relevant inquiry is whether [the
defendant] would have a fair opportunity to meet the charges
against him[ or her].” Carlton, 313 Mich App at 353 (citing Hunt
(Arthur), 442 Mich at 364-365, and noting that the district court
failed to “articulate a sufficient basis to permit meaningful appellate
review of its decision[]” to deny leave to amend the complaint).

Substantive Requirements of a Complaint

A.

Nature of the Offense

A complaint must recite the substance of the accusation against the
accused and may contain factual allegations establishing reasonable
cause to arrest. MCL 764.1d. See also MCR 6.101(A) (applicable only
to felonies, MCR 6.001(A)-MCR 6.001(B), and requiring a complaint
to “include the substance of the accusation and the name and
statutory citation of the offense[]”). “The primary function of a
complaint is to move the magistrate to determine whether a warrant
shall issue.” Wayne County Pros v Recorder’s Court Judge, 119 Mich
App 159, 162 (1982).

Page 2-12

"Vulnerable adult, as used in this statute, is defined as it is in MCL 750.145m. MCL 764.1a(7)(b).Under MCL
750.145m(u), “‘[v]ulnerable adult’ means 1 or more of the following:

“(i) An individual age 18 or over who, because of age, developmental disability, mental iliness, or physical
disability requires supervision or personal care or lacks the personal and social skills required to live
independently.

“(ii) An adult as defined in . . . [MCL 400.703(1)(b)].
“(iii) An adult as defined in . . . [MCL 400.11(b)].”
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Committee Tip:

Although not required under MCL 764.1a, it is
recommended that the name and statutory
citation of the offense be included in the
complaint even on misdemeanor offenses to
avoid arguments about the sufficiency of a
complaint and to assist the court in knowing
what the charge is.

“In charging the offense, a detailed recital of the evidence by which
it will be established is not required. Such facts must be averred
that, if admitted, would constitute the offense and establish the guilt
of the accused. The elements of the offense must be so stated that
[the accused] can know what he is to meet and can prepare for his
[or her] defense.” People v Quider, 172 Mich 280, 285-286 (1912). See
also People v Higuera, 244 Mich App 429, 443 (2001) (where “the
factual allegations provide the basis from which commission of the
legal elements of the charge can be inferred[, a]ny deficiencies in the
allegations of the actual charge . . . can be cured by amendment([]”).

1.

Statutory Violations

In felony cases, a complaint based on a violation of a statutory
provision must include “the name and statutory citation of the
offense.” MCR 6.101(A). If the facts in a complaint sufficiently
set out an offense under a particular section of a statute, it is
immaterial that the complaint erroneously states the wrong
section. People v Wolfe, 338 Mich 525, 536-537 (1953). Further,
the facts contained in the complaint, not the conclusion of the
person drafting it, control the particular section of law on
which the charge should be predicated. Id. at 537.

Local Ordinance Violations

A complaint based on a violation of a local ordinance must
substantially conform to the complaint requirements “as
provided by law in misdemeanor cases in the district court.”
MCL 90.5(1); MCL 66.7. The complaint does not need to set out
the ordinance or its provisions; rather, “[i]t is a sufficient
statement of the cause of action in the [complaint] to set forth
substantially, and with reasonable certainty as to time and
place, the act or offense complained of and to allege it to be in
violation of an ordinance of the city, referring to the ordinance
by its title and the date of its passage or approval.” MCL
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90.10(1).2 See also MCL 66.9(2), which contains substantially
similar language.

Date and Place of Offense

Generally, a complaint is not invalidated merely because the
complainant is unable to ascertain the exact date of the alleged
violation. Hamilton v People, 46 Mich 186, 188-189 (1881). However,
the complaint should establish that the offense was committed
within the period of limitations. People v Gregory, 30 Mich 371, 372-
373 (1874). Also, when time is an element of the offense charged, it
should be set out in the complaint as part of the substance of the
offense. See Quider, 172 Mich at 285-286.

The complaint should state the place where the offense is alleged to
have been committed. A court may take judicial notice of a
municipality within its jurisdiction; thus, it is sufficient if the
complaint names the municipality where the crime occurred
without naming the county. People v Telford, 56 Mich 541, 543 (1885).
However, in Gregory, 30 Mich at 372-373, the complaint was fatally
defective where it “named no county . . . except the county of
‘Michigan.” The Supreme Court reversed the defendant’s
conviction because the erroneous statement naming the county of
Michigan “was no better than a blank,” and thus the court lacked
jurisdictional authority to proceed with the prosecution. Id.

For a violation of a local ordinance, the time and place should be
stated on the complaint or warrant with “reasonable certainty.”
MCL 66.9(2); MCL 90.10(1).

Requirements under the Crime Victim’s Rights Act

Under the juvenile and serious misdemeanor articles of the Crime
Victim’s Rights Act (CVRA), if a complaint, petition, appearance
ticket, traffic citation, or other charging instrument cites any one of
several enumerated offenses, or a violation of a local ordinance
substantially corresponding to any one of the enumerated offenses,
the prosecutor or law enforcement officer must include a statement
on the charging instrument “that the offense resulted in damage to
another individual’s property or physical injury or death to another
individual.” MCL 780.783a (juvenile article); MCL 780.811a (serious
misdemeanor article).

Along with the charging instrument, the investigating law
enforcement agency must file a separate list of the name, address,
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8 mcL 90.10(1) “does not apply to an ordinance violation that constitutes a civil infraction.” MCL 90.10(1).

Michigan Judicial Institute



Criminal Proceedings Benchbook, Vol. 1 Section 2.4

and telephone number of each victim for any offenses falling under
the juvenile or serious misdemeanor articles of the CVRA. MCL
780.784 (juvenile article) and MCL 780.812 (serious misdemeanor
article).’

1. Juvenile Article Enumerated Offenses

MCL 780.783a states that an enumerated offense under the
juvenile article of the CVRA is one of the “juvenile offense[s]
described in [MCL 780.781(1)(g)(iii)-(v)!"], or a local ordinance
substantially corresponding to [one of those] juvenile
offense[s].” MCL 780.781(1)(g)(iii)-(v) include the following
offenses:

e injuring a worker in a work zone, MCL 257.601b(2);!!

¢ leaving the scene of a personal-injury accident, MCL
257.617a;

* operating a vehicle while under the influence of or
impaired by alcoholic liquor, a controlled substance,
or other intoxicating substance or a combination of
alcoholic liquor, a controlled substance, or other
intoxicating substance, or with an unlawful blood-
alcohol content, MCL 257.625, if the violation
involves an accident resulting in damage to another
individual’s property or physical injury or death to
another individual;

¢ selling or furnishing alcoholic liquor to an individual
less than 21 years of age, MCL 436.1701, if the
violation results in physical injury or death to any
individual; and

¢ operating a motorboat while under the influence of or
visibly impaired by alcoholic liquor or a controlled
substance, or with an unlawful blood-alcohol content,
MCL 324.80176(1) or MCL 324.80176(3),'* if the
violation involves an accident resulting in damage to

9or a discussion of charging instrument requirements under the CVRA, or a discussion of the CVRA
generally, see the Michigan Judicial Institute’s Crime Victim Rights Benchbook.

10 McL 780.783a states that the enumerated offenses appear in MCL 780.781(1)(d)(iii)-(v). However, MCL
780.781 has been revised numerous times, and the offenses now appear in MCL 780.781(1)(g)(iii)-(v). MCL
780.783a has not been amended to reflect this change.

11 MCL 780.781(1)(g)(iii) states that an offense includes “[a] violation of [MCL 257.601b(2)] (injuring a
worker in a work zone)[.]” However, MCL 257.601b(2) has been subsequently amended to make it a
misdemeanor to commit a moving violation that causes injury to another person in a work zone or school
bus zone. See 2008 PA 296; 2011 PA 60. In deciding how this provision applies, the court should apply the
rules of statutory interpretation.
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another individual’s property or physical injury or
death to any individual.

2. Serious Misdemeanor Enumerated Offenses

MCL 780.811a states that an enumerated offense under the
serious misdemeanor article of the CVRA is one of the “serious
misdemeanor[s] described in [MCL 780.811(1)(a)(xVv)-(xvii)], or
a local ordinance substantially corresponding to [one of those]
serious misdemeanor([s].” MCL 780.811(1)(a)(xv)-(xvii) include
the following offenses:

¢ selling or furnishing alcoholic liquor to an individual
less than 21 years of age, MCL 436.1701, if the
violation results in physical injury or death to any
individual;

¢ operating a motorboat while under the influence of or
visibly impaired by alcoholic liquor or a controlled
substance, or with an unlawful blood alcohol content,
MCL 324.80176(1) or MCL 324.80176(3),'> if the
violation involves an accident resulting in damage to
another individual’s property or physical injury or
death to any individual; and

* a violation of a local ordinance substantially
corresponding to a_violation enumerated in MCL
780.811(1)(a)(i)-(xvi). 14

Finding Probable Cause to Issue Arrest Warrant

In addition to the presentation of a proper complaint, issuance of an
arrest warrant requires the court to make a finding of probable cause!® to
believe that the individual accused in the complaint committed that
offense. MCL 764.1a(1); MCR 6.102(A). The judge or district court
magistrate!® must make an independent determination of the existence
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12 Effective March 31, 2015, 2014 PA 402 amended MCL 324.80176(1) and MCL 324.80176(3) to, among
other things, replace the term vessel with motorboat; replace the term intoxicating liquor with alcoholic
liquor; and add MCL 324.80176(1)(c) to prohibit a person from operating a motorboat with the presence of
any amount of certain controlled substances in the body. However, MCL 780.781(1)(g)(v) still refers to “[a]
violation of . . . [MCL 324.80176(1) or MCL 324.80176(3)] (operating a vessel while under the influence of
or impaired by intoxicating liquor or a controlled substance, or with an unlawful blood alcohol content)[.]”

13 Effective March 31, 2015, 2014 PA 402 amended MCL 324.80176(1) and MCL 324.80176(3) to, among
other things, replace the term vessel with motorboat; replace the term intoxicating liquor with alcoholic
liquor; and add MCL 324.80176(1)(c) to prohibit a person from operating a motorboat with the presence of
any amount of certain controlled substances in the body. However, MCL 780.811(1)(a)(xvi) still refers to
“[a] violation of . . . [MCL 324.80176(1) or MCL 324.80176(3)], operating a vessel while under the influence
of or impaired by intoxicating liquor or a controlled substance, or with an unlawful blood alcohol
content[.]”
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of probable cause and may “not serve merely as a rubber stamp for the
police.” United States v Leon, 468 US 897, 914 (1984) (internal citation and
quotation marks omitted). See also People v Crawl, 401 Mich 1, 26 n 15
(1977).17 1f a complaint is later found to have been issued without a
finding of probable cause, an arrest warrant based on it is invalid. People v
Burrill, 391 Mich 124, 132 (1974). However, such a complaint may
nonetheless serve as a basis for starting judicial proceedings, and thus the
court is not divested of jurisdiction when the complaint has insufficient
factual support. Id., see also Frisbie v Collins, 342 US 519, 522 (1952).
Moreover, even without a valid warrant, an arrest may be legal if
circumstances allowing arrest without a warrant exist.

A. Probable Cause Defined

“/[A]rticulating precisely what . . . “probable cause”
means is not possible. [It is a] commonsense,
nontechnical conception[] that deals with “the factual
and practical considerations of everyday life on which
reasonable and prudent men, not legal technicians, act”
[and] as such the standards are “not readily, or even
usefully, reduced to a neat set of legal rules.” . .. We
have cautioned that [this] legal principle[] [is] not [a]
“finely-tuned standard []” comparable to the standards
of proof beyond a reasonable doubt or of proof by a
preponderance of the evidence. [It is] instead [a] fluid
concept[] that takes [its] substantive content from the
particular contexts in which the standards are being

14The offenses referenced by MCL 780.811a were amended and renumbered by 2006 PA 461, which
deleted one of the offenses enumerated at MCL 780.811(1)(a) and renumbered the remaining offenses;
however, MCL 780.811a has not been amended to reflect the change in numbering. Before 2006 PA 461,
the offenses referenced by MCL 780.811a were:

(xv) operating a vehicle while under the influence of or impaired by intoxicating liquor or a controlled
substance, or with an unlawful blood alcohol content, MCL 257.625, if the violation involves an accident
resulting in damage to another individual’s property or physical injury or death to any individual;

(xvi) selling of furnishing alcoholic liquor to an individual less than 21 years of age, MCL 436.1701, if the
violation results in physical injury or death to any individual; and

(xvii) operating a vessel while under the influence of or impaired by intoxicating liquor or a controlled
substance, or with an unlawful blood alcohol content, MCL 324.80176(1) or MCL 324.80176(3), if the
violation involves an accident resulting in damage to another individual’s property or physical injury or
death to any individual.

Thus, before 2006, the enumerated serious misdemeanor offenses were identical to the last three juvenile
offenses referenced by MCL 780.783a and did not include the reference to local ordinances corresponding
to any of the offenses listed in MCL 780.811(1)(a), as subparagraph (xvii) currently provides.

15 MCL 764.1a states that the warrant may be issued upon a finding of reasonable cause, which is a term
interchangeable with probable cause. See 1989 Staff Comment to MCR 6.102: “[MCR 6.102](A) states the
requirements for issuance of a warrant set forth in MCL 764.1a except that it substitutes ‘probable cause’
for ‘reasonable cause.’ These terms are viewed as equivalent, with ‘probable cause’ being preferable
because it is a familiar and recognized standard.” This section will use the term “probable cause” as
opposed to “reasonable cause.”
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assessed.” Matthews v BCBSM, 456 Mich 365, 387 n 34
(1998), quoting and editing Ornelas v United States, 517
US 690 (1996).

A finding of probable cause on a complaint is proper where the
complaint and testimony are sufficient to enable the judge or district
court magistrate!® “to make the judgment that the charges are not
capricious and are sufficiently supported to justify bringing into
play further steps of the criminal process.” People v Hill, 44 Mich
App 308, 312 (1973), overruled on other grounds People v Mayberry,
52 Mich App 450 (1974), quoting Jaben v United States, 381 US 214,
224-225 (1965).1°

B. Evidentiary Support for a Finding of Probable Cause

MCL 764.1a(2) states:

“The finding of [probable] cause by the magistratel?"]

may be based upon 1 or more of the following;:

“(a) Factual allegations of the complainant
contained in the complaint.

“(b) The complainant’s sworn testimony.
“(c) The complainant’s affidavit.

“(d) Any supplemental sworn testimony or
affidavits of other individuals presented by the
complainant or required by the magistrate.”
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16For more information on the authority of district court magistrates to issue arrest warrants, see MCL
600.8511(e) and the Manual for District Court Magistrates, Section 3.

17Both Crawl and Leon involve search warrants; however, the “independent determination” requirement
for issuing a search warrant also governs the issuance of arrest warrants. See People v Burrill, 391 Mich
124, 132 (1974); Giordenello v United States, 357 US 480, 485-486 (1958).

18For more information on the authority of district court magistrates to issue arrest warrants, see MCL
600.8511(e) and the Manual for District Court Magistrates, Section 3.

BThe probable cause standard for arrests is different and distinct from the probable cause standard
required to bind over a defendant after a preliminary examination. People v Cohen, 294 Mich App 70, 74
(2011). “[T]he arrest standard looks only to the probability that the person committed the crime as
established at the time of the arrest, while the preliminary [examination] looks both to that probability at
the time of the preliminary [examination] and to the probability that the government will be able to
establish guilt at trial.”” I1d. at 76, quoting LaFave & Israel, Criminal Procedure (2d ed, 1992), § 14.3, pp 668-
669.

20ynder MCL 761.1(f), magistrate is defined to include “a judge of the district court or a judge of a
municipal court.” The term does not generally include district court magistrates, except under certain
circumstances. For more information on the authority of district court magistrates to issue arrest warrants,
see MCL 600.8511(e) and the Manual for District Court Magistrates, Section 3.
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See also MCR 6.102(B) (applicable only to felonies, MCR 6.001[A]-
[B]), which states:

“A finding of probable cause may be based on hearsay
evidence and rely on factual allegations in the
complaint, affidavits from the complainant or others,
the testimony of a sworn witness adequately preserved
to permit review, or any combination of these sources.”

“The factual allegations contained in the complaint, testimony, or
affidavits may be based upon personal knowledge, information and
belief, or both.” MCL 764.1a(3). Thus, the factual basis is supplied
by the operative facts relied on by the complaining witness and not
merely by his or her conclusions. Burrill, 391 Mich at 132. It must
appear that an affiant spoke with personal knowledge, or else the
sources for the witness’s belief must be disclosed. Hill, 44 Mich App
at 31121 When the belief is based on information from other
persons, other than an eyewitness, some basis of informant
credibility must be shown. Id. at 311-312. This does not necessarily
require the affiant to reveal the identity of the informant. McCray v
lllinois, 386 US 300, 307-308 (1967). The information required to
support informant credibility depends on its context, including the
nature of the alleged crime and the source of the information. Jaben,
381 US at 224. See also Adams v Williams, 407 US 143, 147 (1972)
(“Informants’ tips, like all other clues and evidence . . . may vary
greatly in their value and reliability.”).

C. Record of Testimony and Affidavits
MCL 764.1a(3) provides:

“The magistratel??l may require sworn testimony of the
complainant or other individuals. Supplemental
affidavits may be sworn to before an individual
authorized by law to administer oaths.”

21Because the due process protections for both search warrants and arrest warrants derive from the same
source, the Fourth Amendment, “probable cause” in either context requires the same precautions.
Giordenello v United States, 357 US 480, 485-486 (1958). Unlike MCL 764.1a(3), however, the statute
controlling the probable cause supporting a search warrant, MCL 780.653, expressly specifies that an
affidavit must contain allegations that a named informant spoke with personal knowledge or that an
unnamed informant spoke with personal knowledge and either that the unnamed person is credible or
that the information is reliable.

22ynder MCL 761.1(f), magistrate is defined to include “a judge of the district court or a judge of a
municipal court.” The term does not generally include district court magistrates, except under certain
circumstances. For more information on the authority of district court magistrates to issue arrest warrants,
see MCL 600.8511(e) and the Manual for District Court Magistrates, Section 3.
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Any sworn testimony relied on in making the probable cause
determination in a felony case must be “adequately preserved to
permit review[.]” MCR 6.102(B).%

Although affidavits are not required to support a probable cause
determination under MCL 764.1a(2) and MCR 6.102(B), if affidavits
are used, they “must be verified by oath or affirmation.” MCR
2.113(A). Regarding the necessary verification of an affidavit, MCR
2.114(B)(2)(a) requires an affidavit to be verified by “oath or
affirmation of the party or of someone having knowledge of the
facts stated[.]”%*

Committee Tip:

The arraignment or plea or sentence may be
conducted days, weeks, months, or years after
the warrant was issued or may be conducted by
someone other than the individual who signed
the warrant. If an affidavit is used to establish
probable cause and is in the court file, the court
can easily refer to the affidavit when setting
bond or taking a plea or sentencing to remind
the court of the allegations.

Issuing an Arrest Warrant

An arrest warrant is an order by a court to arrest a person and bring him
or her before the court to answer to the charge alleged in the complaint
and to be further dealt with according to law. MCL 764.1b. “As endorsed
pursuant to [MCL 764.1b], the complaint shall constitute both a
complaint and warrant.” MCL 764.1c(2).

Page 2-20

23 The 1989 Staff Comment to MCR 6.102 states that “[a]n objective of [MCR 6.102(B)] is to ensure that
there is a reviewable record in the event that the probable cause determination is subsequently
challenged. Accordingly, if any oral testimony is relied on, it must be preserved adequately in some fashion
to permit a review of its sufficiency to support the probable cause determination. An electronically
recorded or verbatim written record obviously satisfies this requirement. A written or recorded oral
summary of the testimony sufficiently contemporaneous to be reliable, and certified as accurate by the
judicial officer, may also satisfy this requirement.”

24Even though MCR 2.113 and MCR 2.114 are rules governing civil procedure, the rules may also be
applied to matters of criminal procedure. See MCR 6.001(D)(1)-(3), which state, in pertinent part: “The
provisions of the rules of civil procedure apply to cases governed by this chapter [(Criminal Procedure)],
except

“(1) as otherwise provided by rule or statute,
“(2) when it clearly appears that they apply to civil actions only, or
“(3) when a statute or court rule provides a like or different procedure.”
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“If an accused is arrested without a warrant, a complaint complying with
MCR 6.101 must be filed at or before the time of arraignment.” MCR
6.104(D). “On receiving the complaint and on finding probable cause, the
court must either issue a warrant or endorse the complaint as provided in
MCL 764.1c.” MCR 6.104(D). “Arraignment of the accused may then
proceed in accordance with [MCR 6.104(E)].” MCR 6.104(D). Stated
another way, the court must either sign/issue the warrant or endorse the
complaint before proceeding to arraignment. MCR 6.104(D).

A complaint may also serve as a warrant if the officer makes a
warrantless arrest of a person, he or she is in custody, and the court
endorses the complaint with a finding of probable cause. MCL 764.1¢c(2);
MCR 6.104(D).

The proper sanction to be imposed for arresting an individual based on
an invalid arrest warrant is the suppression of evidence obtained from
the person following his or her illegal arrest, not divestiture of the court’s
jurisdiction. Burrill, 391 Mich at 133. Thus, even if the complaint or
warrant is later determined to be invalid, the court retains jurisdiction. Id.
See also Whiteley v Warden, Wyoming State Penitentiary, 401 US 560, 565
(1971) (where no probable cause supported either the warrant or a
warrantless arrest, evidence secured as a result of the illegal arrest should
have been suppressed).

A. Persons Who May Issue Arrest Warrants

A judge or district court magistrate may issue arrest warrants for
the apprehension of persons charged with felony, misdemeanor, or
ordinance violations. MCL 764.1. See also MCL 600.8511(e), which
grants a district court magistrate jurisdiction “[t]o issue warrants for
the arrest of a person upon the written authorization of the
prosecuting or municipal attorney[.]”?> No provision of MCL 761.1
allows a probate judge to issue an arrest warrant.

Although district court “magistrates perform limited judicial
functions,” they are not judges for purposes of Const 1963, art 6, §19
(requiring “judges of courts” to be licensed attorneys); however, a
nonattorney magistrate may issue an arrest warrant. People v
Ferrigan, 103 Mich App 214, 219 (1981). Additionally, it does not
violate the Fourth Amendment for a nonattorney magistrate to issue
a warrant. US Const, Am IV.; Shadwick v City of Tampa, 407 US 345,
350-353 (1972). In Shadwick, the United States Supreme Court
established two necessary prerequisites that a magistrate must
possess: (1) he or she must be neutral and detached,?® and (2) he or

25 McL 600.8511(e) provides an exception to the requirement of written authorization when the
defendant committed a traffic violation in the magistrate’s jurisdiction, was issued a citation under MCL
257.728, and subsequently failed to appear.
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she must be capable of determining whether probable cause exists
for the requested arrest. The Court concluded that there is no reason
that a nonattorney could not meet these prerequisites. Id. at 352-353.

A district court magistrate, like a judge, is also authorized to issue
an arrest warrant “by any electronic or electromagnetic means of
communication from any location in this state,” if certain conditions
are met. MCL 764.1(3); see also MCL 764.1(4)-(5).

Determining a Person’s Parolee Status

Before an arrest warrant is issued, the law enforcement agency
seeking the warrant must use the Law Enforcement Information
Network (LEIN) to determine whether the individual for whom the
warrant is sought is a parolee under the jurisdiction of the
Department of Corrections (DOC). MCL 764.1g(1). If the person is
determined to be a parolee under the DOC’s jurisdiction, and an
arrest warrant is issued, MCL 764.1g(1) requires that the DOC be
notified and provided with the following information:?”

“(a) The identity of the person named in the warrant.

“(b) The fact that information in databases managed by
the [DOC] and accessible by the [LEIN] provides reason
to believe the person named in the warrant is a parolee
under the jurisdiction of the [DOC].

“(c) The charge or charges stated in the warrant.”

The DOC must be notified if there is a delay in the process:

“If the court has assumed the responsibility for entering
arrest warrants into the [LEIN] and delays issuance or
entry of a warrant pending a court appearance by the
person named in the warrant, the law enforcement
agency submitting the sworn complaint to the court
shall promptly give to the [DOC], by telephonic or
electronic means, notice of the following:

“(a) The identity of the person named in the sworn
complaint.

Page 2-22

26 A neutral and detached magistrate is one that is “independent of the police and prosecution.” People v
Payne, 424 Mich 475, 481 (1985) (magistrate who was also a deputy sheriff was not neutral and detached,
and therefore the search warrant he issued was invalid).

27 McL 764.19(1) requires the information to be provided by either the investigating law enforcement
agency, or the court if the court is entering arrest warrants and learns of the person’s parolee status from
the law enforcement agency.
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“(b) The fact that a prosecuting attorney has
authorized issuance of a warrant.

“(c) The fact that information in databases
managed by the [DOC] and accessible by the
[LEIN] provides reason to believe the person
named in the sworn complaint is a parolee under
the jurisdiction of the [DOC].

“(d) The charge or charges stated in the sworn
complaint.

“(e) Whether, pending a court appearance by the
person named in the sworn complaint, the court
has either issued the arrest warrant but delayed
entry of the warrant into the [LEIN] or has delayed
issuance of the warrant.” MCL 764.1g(2).

Transmitting notice to any of the following satisfies the notice
requirements of MCL 764.1g:

“(a) To the [DOC] by a central toll-free telephone
number that is designated by the [DOC] for that
purpose and that is in operation 24 hours a day and is
posted in the [DOC’s] database of information
concerning the status of parolees.

“(b) To a parole agent serving the county where the
warrant is issued or is being sought.

“(c) To the supervisor of the parole office serving the
county where the warrant is issued or is being sought.”
MCL 764.1g(3).

2.7 Substantive Requirements of Arrest Warrants

“A[n arrest warrant] shall recite the substance of the
accusation contained in the complaint. Except as permitted in
[MCL 764.1c], the warrant shall be directed to a peace officer;
shall command the peace officer immediately to arrest the
person accused and to take that person, without unnecessary
delay, before a magistratel?® of the judicial district in which
the offense is charged to have been committed, to be dealt
with according to law; and shall direct that the warrant, with

2ynder MCL 761.1(f), magistrate is defined to include “a judge of the district court or a judge of a
municipal court.” The term does not generally include district court magistrates, except under certain
circumstances. For more information on the authority of district court magistrates to issue arrest warrants,
see MCL 600.8511(e) and the Manual for District Court Magistrates, Section 3.
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a proper return noted on the warrant, be delivered to the
magistrate before whom the arrested person is to be taken.
The warrant may also require the peace officer to summon
the witnesses named in the warrant.” MCL 764.1b.

See also MCR 6.102(C), which requires a felony arrest warrant to:

“(1) contain the accused’s name, if known, or an identifying
name or description;

“(2) describe the offense charged in the complaint;

“(3) command a peace officer or other person authorized by
law to arrest and bring the accused before a judicial officer of
the judicial district in which the offense allegedly was
committed or some other designated court; and

“(4) be signed by the court.”

In addition, MCR 6.102(D) allows the court, when permitted by law, to
specify on the warrant an amount of interim bail the accused may post to
obtain release before arraignment on the warrant.

Arrest Warrants and Complaints for Juveniles
Charged with Specified Juvenile Violations

If a prosecuting attorney has reason to believe that a juvenile at least 14
years old and less than 17 years old has committed a specified juvenile
violation, the prosecutor may authorize the filing of a complaint and
warrant on the charge in the district court instead of filing a petition in
the family division of circuit court. MCL 764.1f. This is called an
automatic waiver, and further discussion is beyond the scope of this
benchbook. See the Michigan Judicial Institute’s Juvenile Justice Benchbook
for more information.

Under MCL 764.1£(2), specified juvenile violations are:

* First-degree arson, MCL 750.72.

e Assault with intent to commit murder, MCL 750.83.
e Assault with intent to maim, MCL 750.86.

e Assault with intent to rob while armed, MCL 750.89.
* Attempted murder, MCL 750.91.

* First-degree murder, MCL 750.316.

* Second-degree murder, MCL 750.317.
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* Kidnapping, MCL 750.349.

* First-degree criminal sexual conduct, MCL 750.520b.
* Armed robbery, MCL 750.529.

* Carjacking, MCL 750.529a.

* Robbery of a bank, safe, or vault, MCL 750.531.

¢ Assault with intent to do great bodily harm, or assaulting
another person by strangulation or suffocation, MCL
750.84, if armed with a dangerous weapon.?’

* First-degree home invasion, MCL 750.110a(2), if armed
with a dangerous weapon.

* Escape or attempted escape from a medium- or high-
security juvenile facility operated by the Department of
Human Services (DHS)>® or a county juvenile agency, or a
high-security facility operated by a private agency under
contract with the DHS or a county juvenile agency, MCL
750.186a.

* Manufacture, creation, or delivery of, or possession with
intent to manufacture, create, or deliver 1,000 grams or
more of a Schedule 1 or 2 narcotic or cocaine, MCL
333.7401(2)(a)(i).

* Possession of 1,000 grams or more of a Schedule 1 or 2
narcotic or cocaine, MCL 333.7403(2)(a)(i).

e An attempt, MCL 750.92, to commit any of the above
crimes.

* Conspiracy, MCL 750.157a, to commit any of the above
crimes.

* Solicitation, MCL 750.157b, to commit any of the above
crimes.

* Any lesser-included offense of a specified juvenile
violation, if the juvenile is charged with a specified juvenile
violation.

* Any other offense arising out of the same transaction as a
specified juvenile violation, if the juvenile is charged with a
specified juvenile violation.

29 see MCL 764.1f(2)(b) for the definition of dangerous weapon.
30Formerly the Family Independence Agency. See MCL 400.226(A).
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2.9 Execution of Arrest Warrants

A.

Executing an Arrest Warrant

Unless the accused is already in custody after a warrantless arrest,
MCL 764.1b directs that an arrest warrant “command the peace
officer immediately to arrest the person accused and to take that
person, without unnecessary delay!®!l, before a magistrate of the
judicial district in which the offense is charged to have been
committed . ...” MCR 6.102(E) clarifies that “[o]nly a peace officer
or other person authorized by law may execute an arrest warrant.”
It is not necessary for the arresting officer to personally possess the
arrest warrant. MCL 764.18. Rather, it is sufficient for the officer to
inform the arrestee of an outstanding warrant for his or her arrest.
Id. However, the officer must show the arrest warrant to the arrestee
as soon as practicable after the arrest. Id.

Return on an Arrest Warrant

The return on an arrest warrant is a certification by the executing
officer that states the manner in which the warrant was executed.
The warrant itself should direct the executing officer to note “a
proper return” and to deliver the warrant “to the magistrate before
whom the arrested person is to be taken.” MCL 764.1b. MCR
6.102(E) (applicable only to felonies, MCR 6.001[A]-[B]) similarly
provides that “[o]n execution or attempted execution of the warrant,
the officer must make a return on the warrant and deliver it to the
court before which the arrested person is to be taken.”

When an officer makes a warrantless arrest, “[t]he return of the
officer making the arrest, endorsed upon the warrant upon which
the accused shall be subsequently held, affirming compliance with
the provisions herein, shall be prima facie evidence of the fact in the
trial of any criminal cause.” MCL 764.19.

Execution of Warrant by Electronic Device

“The person or department receiving an electronically or
electromagnetically issued arrest warrant shall receive proof that
the issuing judge or district court magistrate has signed the warrant
before the warrant is executed. Proof that the issuing judge or
district court magistrate has signed the warrant may consist of an

8lep delay of more than 48 hours after arrest is presumptively unreasonable unless there are extraordinary
circumstances.” People v Cain (Darryl), 299 Mich App 27, 49 (2012), vacated in part on other grounds 495
Mich 874 (2013).
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electronically or electromagnetically transmitted facsimile of the
signed warrant.” MCL 764.1(4).

2.10 Information or Indictment

A.

Content

The required content of an information is mandated by statute.
MCL 767.45 requires that an information contain: (1) the nature of
the offense, stated in language that will fairly apprise the accused
and the court of the offense charged; (2) the time of the offense as
near as possible; and (3) the location of the offense. MCL
767.45(1)(a), MCL 767.45(1)(b), MCL 767.45(1)(c); MCR 6.112(D).

Except where time is of the essence of the offense, an error in the
time stated is not fatal to the information. MCL 767.45(1)(b).
Additionally, ““an imprecise time allegation [in a felony information
may] be acceptable for sexual offenses involving children, given
their difficulty in recalling precise dates.” People v Bailey (Ryan), 310
Mich App 703, 717 (2015), quoting People v Naugle, 152 Mich App
227,234 n 1 (1986) (internal citation omitted). A felony information
“alleg[ing] sexual misconduct [against children] over a period of
eight years” gave adequate notice where two of the victims “were 13
years old or younger at the time of the alleged offenses, and each
testified that [the] defendant abused them numerous times over
multiple years, such that specific dates would not stick out in their
minds.” Bailey (Ryan), 310 Mich App at 717 (quoting Naugle, 152
Mich App at 235, and noting that “because [the] defendant was
living with his victims over an extended period of time and the
victims alleged that [the] defendant abused them at times when no
one else was around, ‘it appears that creating a valid alibi defense
was not a realistic option[]”).

MCL 767.55 permits allegations in the alternative when an offense
“is constituted of 1 or more of several acts, or which may be
committed by 1 or more of several means, or with 1 or more of
several intents, or which may produce 1 or more of several
results....”

M Crim JI 3.19, Single Defendant—Multiple Counts—Single Wrongful
Act, concerns the situation in which a defendant is charged with one
wrongful act in alternative counts, i.e., the defendant is guilty of one
count or the other, but not both. The jury should be instructed that it
is to consider the alternatives separately in light of all of the
evidence. M Crim ]I 3.19(2). Further, the jury should be instructed
that it may find the defendant not guilty, or guilty of one count, or
guilty of the other count. M Crim JI 3.19(3).
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Examples of alternative theories are: Operating While Intoxicated (M
Crim JI 15.1, M Crim JI 15.6, and M Crim ]I 15.7); First-Degree Felony
Murder (M Crim JI 16.4); Second-Degree Murder (M Crim ]I 16.5);
Voluntary Manslaughter (M Crim JI1 16.8); and Criminal Sexual Conduct
(M Crim JI 20.1, M Crim JI 20.2, M Crim JI 20.12, and M Crim JI
20.13).

Examples of alternative offenses are: First-Degree Murder/Felony
Murder (M Crim ]I 16.25); Attempted Murder/Assault with Intent to
Murder (M Crim JI 9.1, M Crim JI 17.3); and Armed Robbery/Assault
with Intent to Rob While Armed (M Crim JI 18.1, M Crim JI 18.3). It is
good practice to inform the jury that it can convict on only one of
the alternative charges. People v Lesperance, 147 Mich App 379, 386
(1985). But see M Crim JI 16.25(3), Unanimity of Verdict on
Premeditated and Felony Murder, which provides that if the jury
returns a verdict of guilty of first-degree murder, the unanimous
verdict must specify whether all of the jurors found the defendant
guilty of premeditated murder, felony murder, or both.

Amendments

Unless a proposed amendment would unfairly surprise or prejudice
the defendant, amendments are liberally permitted either before,
during, or after trial to correct any defect in form or substance in the
information. MCL 767.76; MCR 6.112(H).

Where the prosecution seeks to amend the information to add a
criminal charge based on facts or evidence disclosed at the
defendant’s preliminary examination, a defendant is not unfairly
surprised or prejudiced. People v Fortson, 202 Mich App 13, 16
(1993).

When a defendant is bound over on any charge cognizable in circuit
court following a preliminary examination, the circuit court obtains
jurisdiction over the defendant and may permit amendment of the
information “to correct a variance between the information and the
proofs” as long as the amendment does not unduly prejudice the
defendant because of unfair surprise, inadequate notice, or
insufficient opportunity to defend. People v Unger, 278 Mich App
210, 221-222 (2008) (amendment of the information to reinstate a
previous charge did not unfairly surprise the defendant or deprive
him of sufficient notice or opportunity to defend against the charge
at trial). See also People v Russell (Darwin), 266 Mich App 307, 316-
317 (2005) (the defendant was not unfairly surprised or deprived of
adequate time to prepare a defense against a charge when the
charge added to the amended information was a charge presented
at the defendant’s preliminary examination that had been struck
from the information in an earlier amendment).
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“A new offense may not be added to an information by a motion to
amend.” People v McGee (Keangela), 258 Mich App 683, 688 (2003).

Any error in amending an information is waived by a party’s failure
to object to the amendment. People v Bettistea, 173 Mich App 106, 120
(1988).

C. Joinder of Counts

1.

Single Defendant

MCR 6.120 governs joinder and severance for a single
defendant. The prosecuting attorney may file an information
or indictment that charges a single defendant with any two or
more offenses. MCR 6.120(A). Additionally, two or more
informations or indictments against a single defendant may be
consolidated for a single trial. Id.

When appropriate to promote fairness to the parties and a fair
determination of the defendant’s guilt or innocence of each
offense, the court may—on its own initiative, the motion of a
party, or the stipulation of all parties—join offenses charged in
two or more informations or indictments against a single
defendant, or sever offenses charged in a single information or
indictment against a single defendant. MCR 6.120(B).

Joinder is appropriate if the offenses are related, i.e., they are
based on the same conduct or transaction; a series of connected
acts; or a series of acts constituting parts of a single scheme or
plan. MCR 6.120(B)(1). See People v Williams (Carletus), 483
Mich 226, 233 n 5 (2009).32 In Williams (Carletus), 483 Mich at
228-229, the defendant was convicted of two drug charges,
stemming from two separate arrests. The Court determined
that “the offenses charged were related because the evidence
indicated that [the] defendant engaged in ongoing acts
constituting parts of his overall scheme or plan to package
cocaine for distribution, and joinder was appropriate.” Id. at
235. See also_People v Campbell (Michael),  Mich App ___,

(2016) (holding that the trial court did not abuse its discretion
or deny the defendant his due process right to a fair trial when
it refused to bifurcate the proceedings or hold separate trials as
to whether he both committed indecent exposure and was a
sexually delinquent person; “[g]iven the substantial overlap in
the evidence and that the trial court could adequately protect
[the defendant’s] rights with a limiting instruction concerning

2yilliams (Carletus), 483 Mich at 238, overruled People v Tobey, 401 Mich 141 (1977), because Tobey
construed MCR 6.120 too narrowly.
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the evidence that was admissible only to prove that [he] was a
sexually delinquent person, . . . the trial court’s decision to hold
a single trial was within the range of reasonable and principled
outcomes[]”) (citation omitted); People v Gaines, 306 Mich App
289, 305 (2014) (cases involving three different victims were
“related” for purposes of MCR 6.120(B)(1) and were properly
joined for trial where “[the] defendant engaged in ongoing acts
related to his scheme of preying upon young, teenage girls
from his high school[;] . . . used text messages to communicate
with [them] and encouraged them to keep their

communications secret[;] . . . requested naked photographs
from [at least two of them] and, if they refused, threatened to
cut off ties with them[; and] . . . used his parents” basement to

isolate two of the young girls and sexually penetrate them[]”).

Other relevant factors to consider include: the timeliness of the
motion; the drain on the parties’ resources; the potential for
confusion or prejudice stemming from either the number of
charges or the complexity or nature of the evidence; the
potential for harassment; the convenience of witnesses; and the
parties’ readiness for trial. MCR 6.120(B)(2).

On a defendant’s motion, unrelated charges against that
defendant must be severed for separate trials. MCR 6.120(C).

Multiple Defendants

MCR 6.121 governs joinder and severance with regard to
multiple defendants. An information or indictment may
charge two or more defendants with the same offense. MCR
6.121(A). An information or indictment may charge two or
more defendants with two or more offenses when each
defendant is charged with accountability for each offense or
when the offenses are related as set out in MCR 6.120(B). MCR
6.121(A). When more than one offense is alleged, each offense
must be stated in a separate count. Id. Two or more
informations or indictments against different defendants may
be consolidated for a single trial whenever the defendants
could be charged in the same information or indictment. Id.

On the defendant’s motion, the court must sever offenses that
are not related as set out in MCR 6.120(B). MCR 6.121(B).

On a defendant’s motion, the court must sever the trial of
defendants on related offenses on a showing that severance is
necessary to avoid prejudice to the substantial rights of a
defendant. MCR 6.121(C). “The failure to make this showing in
the trial court, absent any significant indication on appeal that
the requisite prejudice in fact occurred at trial, will preclude
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reversal of a joinder decision.” People v Hana, 447 Mich 325,
346-347 (1994).

On the motion of any party, the court may sever the trial of
defendants on the ground that severance is appropriate to
promote fairness to the parties and a fair determination of the
guilt or innocence of one or more of the defendants. MCR
6.121(D). Relevant factors include the timeliness of the motion;
the drain on the parties” resources; the potential for confusion
or prejudice stemming from either the number of defendants
or the complexity or nature of the evidence; the convenience of
the witnesses; and the parties’ readiness for trial. Id.
“Inconsistency of defenses is not enough to mandate
severance; rather, the defenses must be ‘mutually exclusive’ or
‘irreconcilable.”” Hana, 447 Mich at 349. “/[I[ncidental spillover
prejudice, which is almost inevitable in a multi-defendant trial,
does not suffice.”” Id. at 349, quoting United States v Yefsky, 994
F2d 885, 896 (CA 1, 1993). “The ‘tension between defenses must
be so great that a jury would have to believe one defendant at
the expense of the other.” Hana, 447 Mich at 349, quoting
Yefsky, 994 F2d at 897.

3. Standard of Review

“To determine whether joinder is permissible, a trial court
must first find the relevant facts and then must decide whether
those facts constitute ‘related” offenses for which joinder is
appropriate.” Therefore, a trial court’s decision regarding
joinder “is subject to both a clear error and a de novo standard
of review.” Williams (Carletus), 483 Mich at 231.

4. Defendant’s Remedy for Improper Joinder

Improper joinder does not justify quashing the indictment or
information. Instead, the proper remedy is either severance of
the improperly joined parties or offenses or, in those cases
where the indictment is uncertain, amendment of the charging
document to cure the defect. MCL 767.75 provides:

“No indictment/®3! shall be quashed, set aside or
dismissed for any 1 or more of the following
defects: (First) That there is a misjoinder of the
parties accused; (Second) That there is a misjoinder
of the offenses charged in the indictment, or
duplicity therein; (Third) That any uncertainty
exists therein. If the court be of the opinion that the

33The term “indictment” in the Code of Criminal Procedure includes an information. MCL 761.1(d).
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tirst and second defects or either of them exist in
any indictment, it may sever such indictment into
separate indictments or informations or into
separate counts as shall be proper. If the court be of
the opinion that the third defect exists in any
indictment, it may order that the indictment be
amended to cure such defect.”

D. Standard of Review

“A trial court’s decision to grant or deny a motion to amend an
information is reviewed for an abuse of discretion.” McGee
(Keangela), 258 Mich App at 686-687.

2.11 Circumstances Allowing Warrantless Arrests

A peace officer may make a warrantless arrest if a felony, misdemeanor,
or ordinance violation is committed in the officer’s presence. MCL
764.15(1)(a). Under MCL 764.15, a peace officer may also make a
warrantless arrest for certain offenses not committed in his or her
presence when:

* A person has committed a felony outside the presence of the
officer, MCL 764.15(1)(b).

* A felony in fact has been committed and the officer has
reasonable cause®* to believe the person committed it, MCL
764.15(1)(c).

e The officer has reasonable cause to believe that a misdemeanor
punishable by more than 92 days’ imprisonment or a felony
has been committed, and reasonable cause to believe the
person committed it, MCL 764.15(1)(d).

* The officer receives positive information from a written,
telegraphic, teletypic, telephonic, radio, electronic, or other
authoritative source that another officer or a court holds a
warrant for the person’s arrest, MCL 764.15(1)(e).

* The officer receives positive information broadcast from a
recognized police or other governmental radio station or
teletype, that affords the officer reasonable cause to believe that
a misdemeanor punishable by more than 92 days’

34 The 1989 Staff Comment to MCR 6.102 states that reasonable cause and probable cause are equivalent. However,
according to the Staff Comment, the preferred term is probable cause.
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imprisonment or a felony has been committed and that the
person committed it, MCL 764.15(1)(f).

¢ The officer has reasonable cause to believe that the person is an
escaped convict, has violated a condition of parole from a
prison, has violated a condition of a pardon, or has violated
one or more conditions of a conditional release order or
probation order by any court of any state, Indian tribe, or
United States territory, MCL 764.15(1)(g).

* The officer has reasonable cause to believe the person was
involved in an accident in Michigan while operating a vehicle
and (1) while under the influence of alcoholic liquor, a
controlled substance, or other intoxicating substance, or any
combination thereof, (2) with an unlawful bodily alcohol
content, (3) while visibly impaired, (4) with any bodily alcohol
content if the person is under 21, or (5) while violating certain
provisions in MCL 257.625 and having occupants under age 16
in the vehicle. MCL 764.15(1)(h). Warrantless arrest authority
also extends to violations of substantially corresponding local
ordinances. Id.

* The officer has reasonable cause to believe the person was
involved in an accident in Michigan while operating a
commercial vehicle and with an unlawful bodily alcohol
content under MCL 257.625m, or violating a substantially
corresponding local ordinance. MCL 764.15(1)(h).

* The person is found in the driver’s seat of a stopped or parked
vehicle on a highway or street that in any way intrudes into a
roadway, and the officer reasonably believes the person was
operating the vehicle (1) while under the influence of alcoholic
liquor, a controlled substance, or other intoxicating substance,
or any combination thereof, (2) with an unlawful bodily alcohol
content, (3) while visibly impaired, (4) with any bodily alcohol
content if the person is under 21, or (5) while violating certain
provisions in MCL 257.625 and having occupants under age 16
in the vehicle. MCL 764.15(1)(i). Warrantless arrest authority
also extends to violations of substantially corresponding local
ordinances. Id.

* The person is found in the driver’s seat of a stopped or parked
commercial vehicle on a highway or street that in any way
intrudes into a roadway, and the officer reasonably believes the
person was operating the vehicle and with an unlawful bodily
alcohol content under MCL 257.625m, or violating a
substantially corresponding local ordinance. MCL 764.15(1)(i).
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¢ The officer has reasonable cause to believe the person was
involved in an accident in Michigan while operating a
snowmobile, off-road vehicle (ORV), or vessel (1) while under
the influence of intoxicating liquor or a controlled substance, or
both (2) with an unlawful bodily alcohol content, or (3) while
visibly impaired. MCL 764.15(1)(j)-(I). Warrantless arrest
authority also extends to violations of substantially
corresponding local ordinances. Id.

e The officer has reasonable cause to believe retail fraud has
occurred, and the person committed the retail fraud, whether
or not committed in the officer’s presence, MCL 764.15(1)(m).

* The officer has reasonable cause to believe that a misdemeanor
has occurred or is occurring on school property,®® and the
person committed or is committing the misdemeanor, whether
or not committed in the officer’s presence, MCL 764.15(1)(n).

Other statutes also allow a peace officer to make a warrantless arrest
when a criminal offense or violation of a court order allegedly occurred:

¢ MCL 764.15a authorizes a peace officer to make a warrantless
arrest in a case involving domestic assault and aggravated
domestic assault.3® The officer may arrest a person regardless
of whether the violation takes place in his or her presence, as
long as the arresting officer has or receives positive information
that another officer has reasonable cause to believe both of the
following:

(1) the violation occurred or is occurring; and

(2) the individual arrested has had a child in common with
the victim, resides or has resided in the same household as
the victim, is or has had a dating relationship® with the
victim, or is a spouse or former spouse of the victim.

e MCL 764.15b authorizes a peace officer to make a warrantless
arrest for the violation of a personal protection order (PPO) or a
valid foreign protection order (FPO) if the officer has or
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35 «gehool property’ means a building, playing field, or property used for school purposes to impart
instruction to children in grades kindergarten through 12, when provided by a public, private,
denominational, or parochial school, except those buildings used primarily for adult education or college
extension courses[,]” MCL 333.7410(8)(b)-MEL-333-7410{6}(b}. See MCL 764.15(1)(n).

% For a complete discussion of this topic, see the Michigan Judicial Institute’s Domestic Violence
Benchbook.

37 mcL 764.15a(b) defines dating relationship as “frequent, intimate associations primarily characterized
by the expectation of affectional involvement. This term does not include a casual relationship or an
ordinary fraternization between 2 individuals in a business or social context.”
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receives positive information that another officer has
reasonable cause to believe all of the following:

e a PPO has been issued under either the domestic or
nondomestic PPO statute, or is a valid FPO;

* the individual named in the PPO is violating or has
violated the order (the act must be specifically prohibited
in the order); and

* the PPO states on its face that a violation of its terms
subjects the individual to immediate arrest and either of
the following:

¢ if the individual is 17 years of age or older, to criminal
contempt sanctions of imprisonment for not more
than 93 days and to a fine of not more than $500; or

e if the individual is less than 17 years of age, to the
dispositional alternatives in MCL 712A.18 of the
Juvenile Code.

e MCL 764.15e allows a peace officer to make a warrantless arrest
of a person if the officer has or receives positive information
that another officer has reasonable cause to believe that the
person is violating or has violated a condition of release
imposed under MCL 765.6b or MCL 780.582a (governing
pretrial conditional release). See also MCL 764.15(1)(g)
(allowing warrantless arrest of person violating postconviction
conditional release).

* MCL 764.15f allows a peace officer to make a warrantless arrest
of a person if the officer has reasonable cause to believe all of
the following:

* the Family Division issued an order under MCL
712A.13a(4) (requiring certain adults to leave the home
pending the outcome of child protective proceedings), and
the order specifically stated the time period for which the
order was valid;

* a true copy of the order and proof of service have been
tiled with the law enforcement agency having jurisdiction
of the area where the person who has custody of the child
resides;

* the person named in the order received notice of the order;

* the person named in the order violated the order;

Michigan Judicial Institute Page 2-35



Section 2.12 Criminal Proceedings Benchbook, Vol. 1

* the order specifically states that a violation will subject the
person to criminal contempt sanctions, including up to 90
days’ imprisonment and a $500 fine.

A private person may make a warrantless arrest of another individual
under the following circumstances:

* For a felony regardless of whether the felony is committed in
his or her presence. MCL 764.16(a)-MCL 764.16(b).

¢ If summoned by a peace officer to assist the officer in making
an arrest. MCL 764.16(c).

e If the private person is a merchant, agent of a merchant,
employee of a merchant, or an independent contractor
providing security for a merchant of a store and has reasonable
cause to believe the other individual has committed retail
fraud, regardless of whether the retail fraud occurred in his or
her presence. MCL 764.16(d).

2.12 Alternatives to a Formal Complaint and Arrest
Warrant

A. Appearance Tickets for Non-Misdemeanor Traffic
Violations

1. Statutory Authority

In lieu of filing a complaint as required by MCL 764.13, a police
officer may issue an appearance ticket to a person who is
arrested without a warrant “for a misdemeanor or ordinance
violation for which the maximum penalty does not exceed 93
days in jail or a fine, or both[.]” MCL 764.9¢(1). For purposes of
MCL 764.9c-MCL 764.9g, an “appearance ticket” is:

“[A] complaint or written notice issued and
subscribed by a police officer or other public
servant authorized by law or ordinance to issue it
directing a designated person to appear in a
designated local criminal court at a designated
future time in connection with his or her alleged
commission of a designated violation or violations
of state law or local ordinance for which the
maximum permissible penalty does not exceed 93
days in jail or a fine, or both.” MCL 764.91(1).
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2.

Appearance Ticket Requirements

The original appearance ticket serves as the complaint or
notice and must be filed with the court. MCL 764.9f(1)(a). The
first copy is the abstract of court record; the second copy must
be retained by the local enforcement agency; the third copy
must be delivered to the alleged violator. MCL 764.9f(1)(b)-
MCL 764.9€(1)(d).

Accepting a Plea Based on an Appearance Ticket

A judge can accept a plea of guilty or not guilty based solely on
the appearance ticket. However, if the accused pleads not
guilty, a sworn complaint must be filed with the magistrate
before any further proceedings may be conducted. MCL
764.9¢(1). “A warrant for arrest shall not issue for an offense
charged in the appearance ticket until a sworn complaint is
filed with the magistrate.” Id.

An appearance ticket must be treated as if made under oath if
it constitutes a sworn complaint under MCL 764.1e.38 See MCL
764.9g. See also City of Plymouth v Mcintosh, 291 Mich App 152,
161 (2010), which concluded that when a signed appearance
ticket is issued for a misdemeanor violation and is in the form
of a “Uniform Law Citation” containing language attesting to
the truth of the statements made in the citation, it constitutes a
sworn complaint under MCL 764.1e, MCL 764.9g, and MCR
6.615. Mclntosh, 291 Mich App at 161. In such cases, a
prosecutor is not required to file a second sworn complaint in
order to proceed on a not guilty plea. Id. at 163.

A district court magistrate may accept a guilty plea based on
an appearance ticket without the necessity of a separate, sworn
complaint for those offenses within his or her jurisdiction as
prescribed by MCL 600.8511. MCL 764.9g(2).

Failure to Appear

If the accused fails to appear at the time and place designated
on the appearance ticket, the court may issue a summons or
warrant for the arrest of the accused, based on the complaint
filed. MCL 764.9.

38 MCL 764.1e states that a complaint must be treated as made under oath if it meets certain
requirements, including “contain[ing] the following statement immediately above the date and signature

of the officer:

“I declare under the penalties of perjury that the statements above are true to the best of my information,
knowledge, and belief.”
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5. Restrictions on the Issuance of Appearance Tickets

MCL 764.9¢c(3)(c) prohibits the issuance of appearance tickets
to:

* A person arrested for assault and battery, MCL
750.81, or aggravated assault and battery, MCL
750.81a, if the victim of the assault is:

* the offender’s spouse;
* the offender’s former spouse;

e someone who has had a child in common with
the offender;

* someone who has or has had a dating
relationship®® with the offender; or

* an individual who is residing or has resided in
the same household as the offender. MCL
764.9¢(3)(a).

* “A person subject to detainment for violating a
personal protection order.” MCL 764.9¢(3)(b).

* “A person subject to a mandatory period of
confinement, condition of bond, or other condition of
release until he or she has served that period of
confinement or meets that requirement of bond or
other condition of release.”

B. Citations to Appear*? for Traffic Misdemeanors or
Traffic Civil Infractions

1. Statutory Authority

Under the Michigan Vehicle Code (MVC), a police officer must
issue a citation*! to a person who is arrested without a warrant
for “a violation of [the MVC] punishable as a misdemeanor, or
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3MmcL 764.15a(b) defines dating relationship as “frequent, intimate associations primarily characterized
by the expectation of affectional involvement. This term does not include a casual relationship or an
ordinary fraternization between 2 individuals in a business or social context.”

40The terms complaint, appearance ticket, and citation to appear are used interchangeably to discuss the
Uniform Law Citation (UC-Ola and UC-01b) and refer to “a written notice to appear given to a
misdemeanor defendant (by an officer or other official) in lieu of a more immediate presentation of the
defendant to a magistrate.” McIntosh, 291 Mich App at 154 n1.

4L For purposes of the MVC, “‘citation’ means a complaint or notice upon which a police officer shall record
an occurrence involving 1 or more vehicle law violations by the person cited.” MCL 257.727¢c(1).
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an ordinance substantially corresponding to a provision of [the
MV(] and punishable as a misdemeanor, under conditions not
referred to in [MCL 257.617, MCL 257.619, or MCL 257.727.]”
MCL 257.728(1). However, where no arrest occurs, “[a] police
officer may issue a citation to a person who is an operator of a
motor vehicle involved in an accident if, based upon personal
investigation, the officer has reasonable cause to believe that
the person has committed a misdemeanor under [the MVC] in
connection with the accident.” MCL 257.728(8) (emphasis
added). See also MCL 257.742(3) (containing substantially
similar language with respect to traffic civil infractions).
Additionally, an officer may issue a citation to a person he or
she witnesses committing a traffic civil infraction or who he or
she has reason to believe is committing a traffic civil infraction
by violating certain load, weight, height, length, or width
requirements. MCL 257.742(1)-257.742(2).

The citation must be filed in the district court in which the
appearance is to be made. MCL 257.727c(1)(a); MCR 4.101(A)
(civil infractions); MCR 6.615(A)(1)(a) (misdemeanors). There
is no prohibition against filing a single citation that lists both a
misdemeanor and a civil infraction. See MCL 257.727¢(3).

A person arrested without a warrant for a traffic misdemeanor
or traffic civil infraction may, in lieu of being issued a citation
to appear, demand to be brought to a judge or district court
magistrate or to the family division of the circuit court for
arraignment. MCL 257.728(1). If a nonresident demands an
immediate arraignment, and a judge or district court
magistrate is not available to conduct the arraignment or if an
immediate trial cannot be held, the nonresident may deposit
with the officer a guaranteed appearance certificate or a sum of
money not to exceed $100 and be issued a written citation.
MCL 257.728(5). However, a nonresident may not be issued a
written citation if he or she was arrested for a violation of any
offense listed in MCL 257.727(a)-257.727(d). MCL 257.728(5).

2. Citation Requirements

The citation serves as a summons to command the initial
appearance of the accused and to command the accused’s
response regarding his or her guilt of or responsibility for the
violation alleged. MCR 4.101(A)(3)(a)-4.101(A)(3)(b) (civil
infractions); MCR 6.615(A)(2)(a)-6.615(A)(2)(b)
(misdemeanors). The citation must contain “the name and
address of the person, the violation charged, and the time and
place when and where the person shall appear in court.” MCL
257.728(1) (warrantless arrest for alleged misdemeanor
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violation). See also MCL 257.743 (requiring substantially
similar information and additional information for alleged
traffic civil infraction); MCL 257.728(8) (requiring substantially
similar information for traffic accidents allegedly involving a
misdemeanor where no arrest is made). The officer must
complete an original and three copies of the citation. MCL
257.728(1); MCL 257.728(8). The original must be filed with the
court in which the appearance is to be made, the first copy is
retained by the local traffic enforcement agency, the second
copy is delivered to the violator if the violation is a
misdemeanor, and the third copy is delivered to the violator if
the violation is a civil infraction. MCL 257.727c(1).42 See also
MCL 257.743, which requires additional information
pertaining to an accused’s right to admit or deny responsibility
for a traffic civil infraction citation.

“If the citation is issued to a person who is operating a
commercial motor vehicle, the citation shall contain the vehicle
group designation and indorsement description of the vehicle
operated by the person at the time of the alleged violation.”
MCL 257.728(9) (misdemeanors). See also MCL 257.743(5)
(requiring substantially similar information be provided for
alleged traffic civil infraction involving commercial motor
vehicle).

3. Accepting a Plea Based on a Citation for a Traffic
Misdemeanor or Civil Infraction

A judge or district court magistrate (if authorized to do so)*

can accept a plea of guilty or not guilty based solely on a
citation. MCL 257.728e (applicable to misdemeanors only; see
MCL 257.744 for similar provision applicable to civil
infractions). However, if the accused pleads not guilty to a
misdemeanor or denies responsibility for a civil infraction, a
sworn complaint must be filed with the court before any
further proceedings may be conducted. MCL 257.728e
(misdemeanors); MCL 257.744 (civil infractions). “A warrant
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42 With the approval of certain specified officials, the content or number of copies required by MCL
257.727¢(1) may be modified “to accommodate law enforcement and local court and procedures and
practices.” MCL 257.727¢(2).

43 district court magistrate has the power “[t]o arraign and sentence upon pleas of guilty or nolo
contendere for violations of the Michigan vehicle code . . . or a local ordinance substantially corresponding
to a provision of the Michigan vehicle code . . . except for violations of . . . MCL 257.625 and [MCL]
257.625m, or a local ordinance substantially corresponding to . . . MCL 257.625 and [MCL] 257.625m, if
authorized by the chief judge of the district court district and if the maximum permissible punishment
does not exceed 93 days in jail or a fine, or both. However, the chief judge may authorize the magistrate to
arraign defendants and set bond with regard to violations of . . . MCL 257.625 and [MCL] 257.625m, or a
local ordinance substantially corresponding to . . . MCL 257.625 and [MCL ]257.625m.” MCL 600.8511(b).
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for arrest shall not issue for an offense [charged in the citation]
until a sworn complaint is filed with the magistrate.” MCL
257.728e. See also MCL 257.744 (civil infractions).

The requirement for a warrant may be satisfied if the citation
contains certain language. A signed citation in the form of a
“Uniform Law Citation” containing the language “I declare
under the penalties of perjury that the statements above are
true to the best of my information, knowledge, and belief,”
constitutes a sworn complaint under MCL 257.727c, MCL
257.728e, and MCR 6.615. Mclntosh, 291 Mich App at 158. In
such cases, the prosecutor is not required to file a second
sworn complaint in order to proceed on a not guilty plea. Id.

A person who is cited for a civil infraction must either admit
responsibility, admit responsibility with explanation, or deny
responsibility for the civil infraction violation. MCL 257.744. A
person admitting responsibility or admitting responsibility
with explanation may appear by mail, in person, or by
representation. MCL 257.745(2)-MCL 257.745(3). A person
denying responsibility must contact the court to schedule a
formal or informal hearing. MCL 257.745(5). An informal
hearing is conducted in accordance with MCL 257.746 and a
formal hearing, if the person requests one, is conducted in
accordance with MCL 257.747.

4. Failure to Appear

a. Traffic Misdemeanor

For Michigan residents who fail to appear or respond to a
misdemeanor traffic citation, the court “must initiate the
procedures required by MCL 257.321a for the failure to
answer a citation[,]”44 and “may issue a warrant for the
defendant’s arrest.” MCR 6.615(B)(1)(a)-6.615(B)(1)(b).

For nonresidents who fail to appear or respond to a
misdemeanor traffic citation, MCR 6.615(B)(2) states:

“(a) the court may mail a notice to appear to
the defendant at the address in the citation;

“(b) the court may issue a warrant for the
defendant’s arrest; and

“(c) if the court has received the driver’s
license of a nonresident, pursuant to statute, it

44 MCL 257.321a governs the cancellation, suspension, and revocation of a driver’s license.
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may retain the license as allowed by statute.
The court need not retain the license past its
expiration date.”

b. Traffic Civil Infraction

If an accused fails to appear or respond to a traffic civil
infraction action, the court:

“(a) must enter a default against the
defendant;

“(b) must make a determination of
responsibility, if the complaint is sufficient;

“(c) must impose a sanction by entering a
default judgment;

“(d) must send the defendant a notice of the
entry of the default judgment and the
sanctions imposed; []

“(e) may retain the driver’s license of a
nonresident as permitted by statute, if the
court has received that license pursuant to
statute. The court need not retain the license
past its expiration date[;]

% X

“(a) must notify the secretary of state of the
entry of the default judgment, as required by
MCL 257.732, and

“(b) must initiate the procedures required by
MCL 257.321a.”%  MCR  4.101(B)(4)(a)-
4.101(B)(4)(e) (applicable to all civil
infractions); MCR 4.101(B)(5)(a)-4.101(B)(5)(b)
(applicable only to traffic civil infractions).

5. Restrictions on the Issuance of Citations

MCL 257.728(1) prohibits the issuance of citations for the

following offenses*®:

45 MCL 257.321a governs the cancellation, suspension, and revocation of a driver’s license.

4650me of the listed offenses are felonies, not punishable as misdemeanors, or may be punishable as
felonies if the person has prior convictions.
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Leaving the scene of an accident resulting in serious
impairment of body function or death. MCL 257.617.

Failing to give the proper information and aid after
an accident. MCL 257.619.

Committing a moving violation causing death or
serious impairment of a body function to another
person under MCL 257.601d. MCL 257.727(a).

Operating a vehicle while intoxicated, visibly
impaired, with any bodily alcohol content if under
age 21, or while having a controlled substance in his
or her body under MCL 257.625(1), MCL 257.625(3),
MCL 257.625(6), or MCL 257.625(8), or a substantially
corresponding ordinance. MCL 257.727(b).

Causing death or serious impairment of a body
function by operating a vehicle while intoxicated or
visibly impaired, or while having a controlled
substance in his or her body, MCL 257.625(4)-
257.625(5). MCL 257.727(b).

Operating a vehicle while intoxicated or visibly
impaired, with any bodily alcohol content if under
age 21, or while having a controlled substance in his
or her body, and having occupants under age 16 in
the vehicle, MCL 257.625(7). MCL 257.727(b).

Reckless driving, MCL 257.626, or a substantially
corresponding ordinance, unless the officer deems
that issuing a citation and releasing the person will
not constitute a public menace. MCL 257.727(c).

Not having in his or her immediate possession at the
time of arrest a valid operator’s or chauffeur’s license,
MCL 257.311, or a receipt for an already surrendered
license, MCL 257.311a. However, if the officer can
satisfactorily determine the identity of the person and
whether the person can be apprehended if he or she
tails to appear before the designated magistrate, the
officer may issue a citation. MCL 257.727(d).

C. Summons to Appear

The prosecutor may request that the court issue a summons

Section 2.12

47

instead of an arrest warrant. MCR 6.103(A). If the court is
“presented with a proper complaint and if the court finds probable

47See SCAO Form MC 256, Criminal Summons (felony or misdemeanor). MCR 6.103 is specifically
applicable to misdemeanor cases. MCR 6.001(B).
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cause to believe that the accused committed the alleged offense[,]”
the court may issue a summons as an alternative to issuing an arrest
warrant. MCR 6.102(A).*® “If an accused fails to appear in response
to a summons, the court, on request, must issue an arrest warrant.”
MCR 6.103(A).

The summons must contain the same information required of an
arrest warrant: the accused’s name, if known, or an identifying
name or description; a description of the offense charged in the
complaint; and the court’s signature. MCR 6.103(B); MCR 6.102(C).
However, unlike an arrest warrant, which must command that the
identified person be arrested and brought before a judicial officer, a
summons “should summon the accused to appear before a
designated court at a stated time and place.” MCR 6.103(B).

MCR 6.103(C) permits a summons to be served by:

“(1) delivering a copy to the named individual; or

“(2) leaving a copy with a person of suitable age and
discretion at the individual’s home or usual place of
abode; or

“(3) mailing a copy to the individual’s last known
address.”

“Service should be made promptly to give the accused adequate
notice of the appearance date. The person serving the summons
must make a return to the court before which the person is
summoned to appear.” MCR 6.103(C).%

MCL 764.9a governs the issuance of a summons as an alternative to
filing an order for a warrant after an arrest for a minor offense.>’ In
such a case, the prosecutor may issue a written order for a
summons’! addressed to the accused person. MCL 764.9a(1).

The summons must direct the person to appear at a designated time
“before a magistrate of the judicial district in which the offense is
charged to have been committed[.]” MCL 764.9a(1).

48 MCR 6.102(A) is not included in the list of court rules specifically applicable to misdemeanor cases, MCR
6.001(B).

49Although corporations are not subject to arrest, they can be charged and held liable for criminal acts of
their agents. People v Lanzo Constr Co, 272 Mich App 470 (2006); People v Hock Shop, Inc, 261 Mich App
521 (2004). Thus, the procedure set out in MCR 6.103 can be applied to a corporate defendant as well as an
individual defendant.

50 “Minor offense’ means a misdemeanor or ordinance violation for which the maximum permissible
imprisonment does not exceed 92 days and the maximum permissible fine does not exceed $1,000.00.”
MCL 761.1(k).

515ee SCAO Form MC 256, Criminal Summons (felony or misdemeanor).
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“A summons shall designate the name of the issuing court, the
offense charged in the underlying complaint, and the name of the
defendant to whom it is addressed, and shall be subscribed by the
issuing magistrate.” MCL 764.9a(2).

“A summons may be served in the same manner as a warrant.” MCL
764.9a(3).

Interim Bail

In general, a person accused of a criminal offense is entitled to post
interim bail to obtain release before arraignment. MCL 765.4; MCL 765.6.
However, “[n]o person charged with treason or murder shall be admitted
to bail if the proof of his [or her] guilt is evident or the presumption
great.” MCL 765.5. See also Const 1963, art 1, § 15 (identifying additional
offenses precluding bail “when the proof is evident or the presumption
great”). The applicable procedures for bail depend on the nature of the
offense and whether a magistrate is available to set the amount of bail.>?

Part B: Issuing a Search Warrant

2.14

Initiating the Search Warrant Process®3

The United States and Michigan Constitutions protect against
unreasonable searches and seizures by providing that no warrant shall
issue without probable cause, supported by oath and affirmation. US
Const, Am IV; Const 1963, art 1, § 11. The Michigan provision is worded
similarly to the Fourth Amendment, and, absent compelling reasons,
provides the same protection as the Fourth Amendment. People v Levine
(Brian), 461 Mich 172, 178 (1999).

“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue,
but upon probable cause, supported by oath or affirmation,
and particularly describing the place to be searched, and the
persons or things to be seized.” US Const, Am IV.

|n large part, the procedures for interim bail are the same as those for post-arraignment, pretrial bail. For
a complete discussion of pretrial release, see Chapter 7. For a complete discussion on interim bail, see
Section 7.2(D)

53 For information regarding a motion to suppress evidence based on an illegal search or seizure, see
Chapter 9.
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“The person, houses, papers and possessions of every person
shall be secure from unreasonable searches and seizures. No
warrant to search any place or to seize any person or things
shall issue without describing them, nor without probable
cause, supported by oath or affirmation . ...” Const 1963, art
1,§11.

The principal statutes concerning search warrants are MCL 780.651-MCL
780.658, and are discussed in more detail below.

A.

Drafting and Typing the Documents

The affidavit and search warrant can be drafted by either: (1) the
prosecuting official, which may include assistant attorneys general,
assistant prosecuting attorneys, or attorneys for the city, village, or
township; or (2) the applicable law enforcement agency. Preferably,
the affidavit and warrant should be typed on SCAO Form MC 231,
which contains “[i]nstructions for [p]reparing [the] [a]ffidavit and
[s]earch [w]arrant” on its reverse side.

Signature of Prosecuting Official

The signature of a prosecuting official is not legally necessary to
issue a search warrant based on an affidavit. MCL 600.8511(g);
People v Brooks, 75 Mich App 448, 450 (1977).54

Committee Tip:

The signature of the prosecutor is not required,
but if there are issues regarding the warrant or
affidavit, the judge or district court magistrate
should tell the police officer that it should be
reviewed by the prosecutor.

Although a prosecuting official’s signature is not legally necessary
to issue a search warrant, the “Affidavit for Search Warrant” in
SCAO Form MC 231 contains a rectangular box in the lower left
corner for the signature of a reviewing prosecuting official to
accommodate local practice.
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54This is in contrast to the issuance of an arrest warrant, which generally requires the signature of a
prosecuting official. See MCL 764.1(2) (“A magistrate shall not issue a warrant for a minor offense unless an

authorization in writing . . . is filed with the magistrate and signed by the prosecuting attorney . . . .”) and
MCL 600.8511(e) (a magistrate has the authority “[t]o issue warrants for the arrest of a person upon the
written authorization of the prosecuting or municipal attorney . . . .”).
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C.

Neutral and Detached Magistrate

A magistrate who issues a search warrant must be “neutral and
detached,” a requirement rooted in both the United States and
Michigan Constitutions. Shadwick v City of Tampa, 407 US 345, 350
(1972); People v Payne, 424 Mich 475, 482-483 (1985); Const 1963, art
3,§2.

Committee Tip:

It is important to maintain neutrality. For
example, if either the affidavit or search warrant
is defective, the magistrate/judge can tell the
police officer that there is a problem with it and
can state what the problem is (e.g., insufficient
factual basis to establish probable cause). Some
judges are of the opinion that they should not
tell the police officer how to fix the defect, while
other judges are of the opinion that they may
indicate what would be required in order for
them to sign it. One approach is to refer the
police officer to the prosecutor for review of the
affidavit/search warrant.

“The probable cause determination must be made by a person
whose loyalty is to the judiciary alone, unfettered by professional
commitment, and therefore loyalty, to the law enforcement arm of
the executive branch.” Payne, 424 Mich at 483 (magistrate who was
also a court officer and a sworn member of the sheriff’s department
could not issue search warrants). See also People v Lowenstein, 118
Mich App 475, 486 (1982) (magistrate who previously had
prosecuted and had been sued by the defendant was not neutral
and detached). But see People v Tejeda (On Remand), 192 Mich App
635, 638 (1992) (police officers waiting in magistrate’s chambers for a
phone call to provide them with additional information to complete
the affidavit does not necessarily mean magistrate has injected
himself or herself into the investigatory process).

A magistrate must disqualify himself or herself from authorizing
warrants in the following situations:

“[A magistrate] associated in any way with the
prosecution of alleged offenders, because of his [or her]
allegiance to law enforcement, cannot be allowed to be
placed in a position requiring the impartial judgment
necessary to shield the citizen from unwarranted
intrusions into his [or her] privacy.” . . . In other words,
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an otherwise duly appointed magistrate who just
happens to be connected with law enforcement may not
constitutionally issue warrants. . . . Next, the magistrate
(or judge) must disqualify himself [or herself] if he [or
she] had a pecuniary interest in the outcome. . . . A
judge must also disqualify himself [or herself] when one
of the parties happens to be his [or her] client. . . . He [or
she] must also disqualify himself [or herself] where a
party happens to be a relative. . . .” [Lowenstein, 118
Mich App at 483-484 (citations omitted).]

D. Authority to Issue Search Warrants

1.

District or Circuit Court Judges

There is general authority for district and circuit court judges
to issue search warrants. MCL 780.651(2)(a) and MCL
780.651(3) specify that “a judge or district court magistrate”
may issue a search warrant. MCL 780.651(1) provides:

“When an affidavit is made on oath to a judge or
district court magistrate authorized to issue
warrants in criminal cases, and the affidavit
establishes grounds for issuing a warrant under
this act, the judge or district court magistrate, if he
or she is satisfied that there is probable cause for
the search, shall issue a warrant to search the
house, building, or other location or place where
the person, property, or thing to be searched for
and seized is situated.”

MCL 780.651(3) authorizes “[a] judge or district court
magistrate [to] issue a written search warrant in person or by
any electronic or electromagnetic means of communication,
including by facsimile or over a computer network.”
Furthermore, “[a] judge or district court magistrate may sign
an electronically issued search warrant when he or she is at
any location in this state.” MCL 780.651(4).

In the event a district court judge knows that he or she may be
temporarily unavailable to issue a search warrant, the chief
judge of that district can request the chief judge of an adjoining
district to direct a district judge within that adjoining district to
serve temporarily as a district judge and to review the search
warrant. MCL 600.8212 provides:

“The chief judge of any district upon the request of
the chief judge of an adjoining district may direct a
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district judge within the district to serve
temporarily as a district judge in the adjoining
district from which the request was made.”

See also People v Fiorillo, 195 Mich App 701, 704 (1992) (a
district court may issue a warrant for a search outside its
jurisdictional boundaries).>

2. District Court Magistrates

A district court magistrate has the jurisdiction and duty “[t]o
issue search warrants, if authorized to do so by a district court
judge.” MCL 600.8511(g). See also MCL 780.651(1); MCL
780.651(3). “Notwithstanding statutory provisions to the
contrary, magistrates exercise only those duties expressly
authorized by the chief judge of the district or division.” MCR
4.401(B).

A district court judge may grant “blanket authorization” to
magistrates to issue search warrants; the authorization need
not be on a case-by-case basis. People v Paul, 444 Mich 940
(1994).

There is no requirement under MCL 600.8511 that the
authorization to issue search warrants be in writing. People v
White, 167 Mich App 461, 464-466 (1988) (“had the Legislature
or Supreme Court intended to require written authorization,
they would have done so”).

MCL 780.651(3) authorizes “[a] judge or district court
magistrate [to] issue a written search warrant in person or by
any electronic or electromagnetic means of communication,
including by facsimile or over a computer network.”
Furthermore, “[a] judge or district court magistrate may sign
an electronically issued search warrant when he or she is at
any location in this state.” MCL 780.651(4).

District court magistrates may also issue search warrants in an
adjoining district or in other districts within a county if there is
a multiple district plan in place. MCL 600.8320.

E. Review of Decision to Issue Search Warrant

In reviewing the issuance of a search warrant, the reviewing court
must determine whether a reasonably cautious person could have
concluded that there was a substantial basis for finding probable

SSWhether a magistrate has statewide authority has not been decided.
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cause. People v Russo, 439 Mich 584, 603 (1992). The reviewing court
must afford deference to the magistrate’s decision and “insure that
there is a substantial basis for the magistrate’s conclusion that there
is a “fair probability that contraband or evidence of a crime will be
found in a particular place.” Id. at 604, quoting Illinois v Gates, 462
US 213, 238 (1983). See also People v Kazmierczak, 461 Mich 411, 417-
418 (2000) (“[p]robable cause to issue a search warrant exists where
there is a ‘substantial basis’ for inferring a ‘fair probability’ that
contraband or evidence of a crime will be found in a particular
place”) and United States v Ventresca, 380 US 102, 108 (1965), where
the United States Supreme Court stated:

“[A]ffidavits for search warrants . . . must be tested and
interpreted by magistrates and courts in a
commonsense and realistic fashion. They are normally
drafted by nonlawyers in the midst and haste of a
criminal investigation. Technical requirements of
elaborate specificity once exacted under common law
pleadings have no proper place in this area. A grudging
or negative attitude by reviewing courts toward
warrants will tend to discourage police officers from
submitting their evidence to a judicial officer before
acting.”

Description of the Place to be Searched

A.

Specific Description of Premises to be Searched

The United States and Michigan Constitutions require that a search
warrant particularly describe the place to be searched. See US
Const, Am IV (“no warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly describing the
place to be searched ....”) and Const 1963, art I, § 11 (“No warrant
to search any place . . . shall issue without describing [it] . .. .”). See
also MCL 780.654(1) (“[e]ach warrant shall designate and describe
the house or building or other location or place to be
searched . ...”).

The place to be searched must be described with sufficient precision
so as to exclude any and all other places. “[W]here a multi-unit
dwelling is involved . . . the warrant must specify the particular sub-
unit to be searched, unless the multi-unit character of the dwelling
is not apparent and the police officers did not know and did not
have reason to know of its multi-unit character.” People v Toodle, 155
Mich App 539, 545 (1986). If a unit number is unavailable, the unit
should be described using a precise geographical reference, such as
“all rooms accessible from the eastern most exterior door on the
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north side of the building,” as opposed to an imprecise geographical
reference, such as “all rooms accessible from the eastern left-hand
door of the building.”

Although specific addresses should be used when available, an
incorrect address will not always invalidate a search warrant. See
People v Westra, 445 Mich 284, 285-286 (1994) (warrant not invalid
even though the apartment street address and unit number were
incorrect, because the police made a reasonable inquiry into the
address before executing the search).

B. Scope of Premises Search and Seizure

“A warrant authorizing the search of a premises authorizes the
search of containers within the premises that might contain the
items named in the warrant.” People v Daughenbaugh, 193 Mich App
506, 516 (1992), modified on other grounds 441 Mich 867 (1992). See
People Coleman, 436 Mich 124, 130-134 (1990) (defendant’s purse in
bedroom of defendant’s home was properly searched as a container
that fell within the scope of the warrant, and was not an extension of
defendant’s person). This rule applies to locked and unlocked
containers. Daughenbaugh, 193 Mich App at 516. “[A] search warrant
for “premises” authorizes the search of all automobiles found on the
premises.” People v Jones (Eddie), 249 Mich App 131, 136 (2002).

A search warrant authorizing a search of the grounds or
outbuildings within a residence’s curtilage does not violate the
Fourth Amendment or Const 1963, art 1, § 11, if the warrant
authorized a search of the residence. See People v McGhee (Larry A),
255 Mich App 623, 625 (2003) (upholding searches of detached
garage and fenced-in dog run adjacent to the garage, where
warrants were not restricted to a search of the residences only, but
also included all “spaces” or “storage areas” accessible from the
property addresses).

Committee Tip:

MCL 780.654 requires particularized probable
cause for the place and property to be searched.
When the police are seeking a warrant to search
for multiple objects, the magistrate/judge
should verify that there is particularized
probable cause for each place and property to be
searched.
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2.16 Description of the Person to be Searched, Searched
For, and/or Seized

A.

Persons to be Searched

Although search warrants give authority to search the described
premises and any specifically identified persons on the premises, it
is sometimes unclear whether the warrant authorizes a search of
persons who are present on the premises but who were not
specifically identified in the search warrant.

MCL 780.654 requires particularized probable cause for the place
and property to be searched, but it does not expressly provide legal
requirements for a person to be searched. However, the United States
Supreme Court has held that when a search warrant describes
persons to be searched, it “must be supported by probable cause
particularized with respect to that person.” Ybarra v lllinois, 444 US
85, 91 (1979) (warrant to search public bar and bartender did not
extend to a Terry®® pat-down search of bar patrons present on the
premises because the patrons were not described or named in the
warrant as persons known to purchase drugs at that location, and
because there was no reasonable belief that patrons were armed or
dangerous). But see People v Jackson, 188 Mich App 117, 121 (1990),
where the Court of Appeals distinguished Ybarra and upheld a Terry
pat-down search of a defendant who arrived at an alleged drug-
house during the execution of a search warrant (“[Ybarra] involved
an unjustified cursory search of patrons in a public bar, whereas this
case deals with the search of an individual at a residence targeted
for drug sales, which was conducted in light of various threats made
against the searching officers”).

“The places and persons authorized to be searched by a search
warrant must be described sufficiently to identify them with
reasonable certainty so that the object of the search is not left in the
officer’s discretion.” People v Kaslowski, 239 Mich App 320, 323
(2000).

“[U]nless a search of a particularly described person is expressly
authorized by a warrant, a full search of a person present on the
premises subject to a warrant may not be based upon the warrant.”
People v Stewart, 166 Mich App 263, 268 (1988). However, when a
search of private premises pursuant to a warrant reveals controlled
substances, police have probable cause to arrest and search incident
to arrest occupants of the premises who were not named in the
warrant. People v Arterberry, 431 Mich 381, 383-385 (1988). See also

56 Terry (John) v Ohio, 392 US 1 (1968).

Page 2-52

Michigan Judicial Institute



Criminal Proceedings Benchbook, Vol. 1 Section 2.17

2.17

Michigan v Summers, 452 US 692, 705 (1981)°” (a warrant to search a
residence for contraband implicitly carries with it the limited
authority to detain, but not search, occupants of the premises while
a proper search of the home is conducted; once evidence to establish
probable cause to arrest an occupant is found, that person’s arrest
and search incident thereto is constitutionally permissible).

A person on the premises at the time of the execution of the warrant
may be searched without a warrant if probable cause exists
independently of the search warrant to search that particular
person. People v Cook, 153 Mich App 89, 91-92 (1986). A search may
also be made of a person, even though the search warrant does not
specifically authorize the search of a person, if the affidavit in
support of the search warrant establishes probable cause to support
the search. People v Jones (Henry), 162 Mich App 675, 677-678 (1987).

Persons to be Searched For and/or Seized

MCL 780.652(2) provides that “[a] warrant may be issued to search
for and seize a person who is the subject of either of the following:

“(a) An arrest warrant for the apprehension of a person
charged with a crime.

“(b) A bench warrant issued in a criminal case.”

In order to issue a search warrant for a person, the affidavit must
establish particularized probable cause to search the location
“where the person . . . to be searched for and seized is situated.”
MCL 780.651(1). Once issued, “[a] search warrant shall be directed
to the sheriff or any peace officer, commanding the sheriff or peace
officer to search the house, building, or other location or place,
where the person . . . for which the sheriff or peace officer is
required to search is believed to be concealed. Each warrant shall
designate and describe the house or building or other location or
place to be searched and the property or thing to be seized.” MCL
780.654(1).

Description of Property to be Seized

General searches are prohibited under the Fourth Amendment of the
United States Constitution, which requires warrants to “particularly
describ[e] the . . . things to be seized[,]” and Const 1963, art 1, § 11, which
provides that “[n]Jo warrant to . . . seize any . . . things shall issue without

5"The rule in Summers is limited to a detention in the immediate vicinity of the premises to be searched; it
does not apply to a detention at any appreciable distance away from the premises to be searched. Bailey v
United States, 568 US___,  (2013).
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describing them[.]” See also MCL 780.654 (“[elach warrant shall
designate and describe the . . . property or thing to be seized”), and People
v Collins, 438 Mich 8, 37-38 (1991) (“the warrant must set forth, with
particularity, the items to be seized”).

“Under both federal law and Michigan law, the purpose of the
particularization requirement in the description of items to be seized is to
provide reasonable guidance to the executing officers and to prevent
their exercise of undirected discretion in determining what is subject to
seizure.” People v Fetterley, 229 Mich App 511, 543 (1998).

“The degree of specificity required depends upon the circumstances and
types of items involved.” People v Zuccarini, 172 Mich App 11, 15 (1988).

Descriptions Sufficient

* Descriptions in a warrant of “all money and property acquired
through the trafficking of narcotics,” and “ledgers, records or
paperwork showing trafficking in narcotics,” were sufficiently
particular because the executing officers’ discretion in
determining what was subject to seizure was limited to items
relating to drug trafficking. Zuccarini, 172 Mich App at 15-16.

* Descriptions in warrants of “equipment or written
documentation used in the reproduction or storage of the
activities and day-to-day operations of the [search location]”
“further qualified by [a] reference to the drug trafficking and
prostitution activities that were thought to take place there”
described with sufficient particularity the items to be seized
because they provided reasonable guidance to the officers
performing the search. People v Martin (Bobby), 271 Mich App
280, 304-305 (2006).

* A search warrant authorizing the seizure of “any evidence of
homicide” met the particularity requirement because the
executing officers were limited to searching only for “items that
might reasonably be considered ‘evidence of homicide[,]”” and
because “[a] general description, such as ‘evidence of
homicide,” is not overly broad if probable cause exists to allow
such breadth.” People v Unger, 278 Mich App 210, 245-246
(2008).

Descriptions Insufficient
* A warrant referring to stolen property of a certain type is
insufficient if that property is common, particularly if

additional details are available. Wheeler v City of Lansing, 660
F3d 931, 941-943 (CA 6, 2011). In Wheeler, police officers were
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issued a warrant to search the plaintiff’'s apartment for personal
property pursuant to an investigation of a series of home
invasions. Id. at 934-935. The property to be seized was
identified in the warrant as including “shotguns, long guns,
computer and stereo equipment, cameras, DVD players, video
game systems, big screen televisions, necklaces, rings, other
jewelry, coin collections, music equipment, and car stereo
equipment.” 1d. at 935. The United States Court of Appeals for
the Sixth Circuit found that this description “provid[ed] no
basis to distinguish the stolen items from [the plaintiff's] own
personal property.” Id. at 941. Although the police reports of
the break-ins identified “the brand and dimensions of the
televisions, the brand of the camera and Playstation and the
exact amount of cash reported as stolen,” two of the three
cameras seized were not of the same brand as those identified
as stolen. Id. The Court emphasized that the Fourth
Amendment does not require “every single fact known” to be
stated, but the affidavit supporting the warrant should provide
“additional details, if they are available, to help distinguish
between contraband and legally possessed property.” Id. at 942.

The invalidity of a portion of a search warrant does not require
suppression of all seized evidence. Instead, trial courts are to sever any
tainted portions of the warrant—e.g., those portions that lack probable
cause or do not sufficiently describe the place, property, or person—from
the valid portions. Severance has been explained as follows:

“Severance does not ratify the invalid portions of the
warrant, but recognizes that we need not completely
invalidate a warrant on the basis of issues that are not related
to the evidence validly seized. Where items are validly
seized, a defect in a severable portion of the warrant should
not be used to suppress the validly seized evidence.” People v
Kolniak, 175 Mich App 16, 22-23 (1989).

See also People v Melotik, 221 Mich App 190, 202-203 (1997), where the
case was remanded to the district court to “consider whether the facts
contained in the second affidavit, after redaction of the facts arising
solely from defendant’s inadmissible statement, established probable
cause to issue the second warrant.”

Property Subject to Seizure

In addition to the constitutional “particularity” requirement, Michigan
statutory law limits the types of items for which a search warrant may be
issued. Under MCL 780.652, a warrant may be issued to search for and
seize any property or thing that is one or more of the following:
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“(a) Stolen or embezzled in violation of a law of this state.

“(b) Designed and intended for use, or that is or has been
used, as the means of committing a crime.

“(c) Possessed, controlled, or used wholly or partially in
violation of a law of this state.

“(d) Evidence of crime or criminal conduct.

“(e) Contraband.

“(f) The body or person of a human being or of an animal
that may be the victim of a crime.

“(g) The object of a search warrant under another law of this
state providing for the search warrant. If there is a conflict
between this act and another search warrant law, this act
controls.”

Additionally, other Michigan statutes authorize the issuance of search
warrants for any of the following property or things:

Alcoholic liquor and containers, MCL 436.1235.
Body cavity searches, MCL 764.25b.

Chop shop materials, MCL 750.535a.
Controlled substances, MCL 333.7502.

Gaming implements, MCL 750.308.

Hair, tissue, blood, or other bodily fluids obtained in criminal
sexual conduct crimes (related by blood or affinity), MCL
780.652a.

Large carnivores, MCL 287.1117.

Pistols, weapons, and devices unlawfully possessed or carried,
MCL 750.238 (penal code); MCL 28.433 (firearms code).

Sources of ionizing radiation, MCL 333.13517.
Tortured animals and instruments of torture, MCL 750.54.
Wild birds, wild animals, and fish, MCL 324.1602.

Wolf-dogs, MCL 287.1017.
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2.19 Probable Cause

A magistrate may only issue a search warrant when there is probable
cause to support it. People v Keller, 479 Mich 467, 475 (2007); People v
Ulman, 244 Mich App 500, 509 (2001).

A.

Probable Cause Defined

“Probable cause sufficient to support issuing a search warrant exists
when all the facts and circumstances would lead a reasonable
person to believe that the evidence of a crime or the contraband
sought is in the place requested to be searched.” People v Brannon,
194 Mich App 121, 132 (1992).

Regarding the degree of probability required for “probable cause,”
the Michigan Supreme Court has held that to issue a search warrant
a magistrate need not require that the items be “more likely than
not” in the place to be searched; rather, a magistrate need only
reasonably conclude that there is a “fair probability” that the
evidence be in the place indicated in the search warrant. People v
Russo, 439 Mich 584, 614-615 (1992).

Staleness

“A search warrant must be supported on probable cause existing at
the time the warrant is issued.” People v Osborn, 122 Mich App 63, 66
(1982). “Nevertheless, a lapse of time between the occurrence of the
underlying facts and the issuance of the warrant does not
automatically render the warrant stale.” Id. “[T]he measure of a
search warrant’s staleness rests not on whether there is recent
information to confirm that a crime is being committed, but whether
probable cause is sufficiently fresh to presume that the sought items
remain on the premises.” People v Gillam (Vincent), 93 Mich App 548,
553 (1980). “Such probable cause is more likely to be ‘sufficiently
fresh” when a history of criminal activity is involved.” Osborn, 122
Mich App at 66, quoting Gillam (Vincent), 93 Mich App at 553.

Staleness “is not a separate doctrine in probable cause to search
analysis”; instead “[i]Jt is merely an aspect of the Fourth
Amendment inquiry.” Russo, 439 Mich at 605. “Time as a factor in
the determination of probable cause to search is to be weighed and
balanced in light of other variables in the equation, such as whether
the crime is a single instance or an ongoing pattern of protracted
violations, whether the inherent nature of a scheme suggests that it
is probably continuing, and the nature of the property sought, that
is, whether it is likely to be promptly disposed of or retained by the
person committing the offense.” Id. at 605-606.
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Stale information cannot be used in making a probable cause
determination. United States v Frechette, 583 F3d 374, 377 (CA 6,
2009).>® In determining whether information is stale, the court
should consider the following factors: (1) the character of the crime
(is it a chance encounter or recurring conduct?); (2) the criminal (is
he or she “nomadic or entrenched?”); (3) the thing to be seized (is it
“perishable and easily transferrable or of enduring utility to its
holder?”); and (4) the place to be searched (is it a “mere criminal
forum of convenience or [a] secure operational base?”). Id. at 378. In
Frechette, the court applied the above-listed factors to conclude that
16-month-old evidence that the defendant subscribed to a child
pornography website was not stale, because the crime of child
pornography is not fleeting; the defendant lived in the same house
for the time period at issue; child pornography images can have an
infinite life span; and the place to be searched was the defendant’s
home. Id. at 378-379.

There is no bright-line rule regarding how much time may intervene
between obtaining the facts and presenting the affidavit; however,
the time should not be too remote. People v Mushlock, 226 Mich 600,
602 (1924). “[TThe test of remoteness is a flexible and reasonable one
depending on the facts and circumstances of the particular case in
question.” People v Smyers, 47 Mich App 61, 73 (1973).

Evidence Stale

* Affidavit alleging that defendant illegally sold liquor four
days earlier, absent evidence of continuing illegal activity.
People v Siemieniec, 368 Mich 405, 407 (1962).

* Affidavit alleging a single controlled drug buy made three
days before warrant issued, because there was no evidence
to suggest that defendant would still possess the marijuana
at the time the warrant was executed. People v David, 119
Mich App 289, 296 (1982).

* Affidavit alleging liquor sales and gambling conducted on
premises six days earlier, absent evidence of continuing
illegal activity. People v Wright, 367 Mich 611, 614 (1962).

* Affidavit alleging drug sales to undercover police officer
made more than one month before warrant issued. People v
Broilo, 58 Mich App 547, 550-552 (1975).

Evidence Not Stale

58 Though persuasive, Michigan state courts “are not . . . bound by the decisions of lower federal courts[.]”
People v Gillam (Willie), 479 Mich 253, 261 (2007).

Page 2-58
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* Six day delay between issuance of warrant and affiant’s
visit to defendant’s home and observation of stolen dress.
Smyers, 47 Mich App at 72-73.

* Affidavit alleging that a typewriter used to prepare forged
checks had been seen in defendant’s apartment several
months earlier, because information indicated a continuing
criminal enterprise. People v Berry, 84 Mich App 604, 608-
609 (1978).

Committee Tip:

In operating while intoxicated cases, although M
Crim JI 15.5(6) states that the jury “may infer
that the defendant’s bodily alcohol content at
the time of the test was the same as [his / her]
bodily alcohol content at the time [he / she]
operated the motor vehicle[,]” the affidavit
should indicate the time of the stop. It is
common for the police officer to fail to indicate
the time of the stop in the affidavit.

2.20 Anticipatory Search Warrant

“’An anticipatory search warrant is a warrant based upon an affidavit
showing probable cause that at some future time (but not presently)
certain evidence of crime will be located at a specified place.”” People v
Kaslowski, 239 Mich App 320, 324 (2000), quoting People v Brake, 208 Mich
App 233, 244 (1994) (Wahls, J., concurring in part and dissenting in part).

In Kaslowski, 239 Mich App at 325-329, an anticipatory search warrant
permitting police officers to deliver a parcel containing drugs and an
electronic monitoring device that would activate when the parcel was
opened was deemed valid because the warrant and affidavit established
narrow circumstances under which the police were authorized to execute
the warrant, the search was subject to the successful delivery of drugs by
an undercover police officer, and the affidavit clearly indicated that the
execution of the warrant was contingent on the successful delivery of the
drugs.

Anticipatory search warrants do not violate the Fourth Amendment’s
warrant clause. United States v Grubbs, 547 US 90, 94-95 (2006). Further,
the condition or event that “triggers” execution of an anticipatory search
warrant need not be included in the search warrant itself. Id. at 99.
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2.21 Affidavit

A. Requirements

Page 2-60

““The affidavit must contain facts within the knowledge
of the affiant, as distinguished from mere conclusions or
belief. An affidavit made on information and belief is
not sufficient. The affidavit should clearly set forth the
facts and circumstances within the knowledge of the
person making it, which constitute the grounds of the
application. The facts should be stated by distinct
averments, and must be such as in law would make out
a cause of complaint. It is not for the affiant to draw his
[or her] own inferences. He [or she] must state matters
which justifty the drawing of them.” People v
Roshorough, 387 Mich 183, 199 (1972), quoting 2
Gillespie, Michigan Crim Law & Proc (2d ed), Search
and Seizure, § 868, p 1129.

Validity

“In Michigan, there is a presumption that an affidavit supporting a
search warrant is valid.” People v Mullen, 282 Mich App 14, 23 (2008).

“A defendant is entitled to a hearing to challenge the validity of a
search warrant if he [or she] ‘makes a substantial preliminary
showing that a false statement knowingly and intentionally, or with
reckless disregard for the truth, was included by the affiant in the
warrant affidavit, and if the allegedly false statement is necessary to
the finding of probable cause . . . .”” People v Martin (Bobby), 271
Mich App 280, 311 (2006), quoting Franks v Delaware, 438 US 154,
155-156 (1978). “In order to warrant a hearing, the challenge ‘must
be more than conclusory and must be supported by more than a
mere desire to cross-examine.” Martin, 271 Mich App at 311,
quoting Franks, 438 US at 171.

“In order to prevail on a motion to suppress the evidence obtained
pursuant to a search warrant procured with alleged false
information, the defendant must show by a preponderance of the
evidence that the affiant had knowingly and intentionally, or with
reckless disregard for the truth, inserted false material into the
affidavit and that the false material was necessary to a finding of
probable cause.” People v Stumpf, 196 Mich App 218, 224 (1992). This
rule also applies to material omissions from affidavits. Id. See
Mullen, 271 Mich App at 22-27, where the Court of Appeals held
that probable cause existed to issue a search warrant despite a police
officer’s intentional or reckless omission of material information
from the affidavit and his intentional or reckless inclusion of false
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information in the affidavit. In Mullen, the defendant was stopped
and arrested for operating a motor vehicle while intoxicated. Id. at
20. The arresting police officer filed an affidavit seeking a search
warrant to test the defendant’s blood alcohol content. Id. at 19. The
trial court determined that the officer both included false
information in and omitted material information from the affidavit.
ld. at 23. For example, although the officer failed to properly
conduct a few of the field sobriety tests, the officer indicated that the
defendant performed poorly on the tests. Id. at 20. In addition, the
officer failed to indicate that the defendant had a piece of paper in
his mouth a few minutes before taking a preliminary breath test
(PBT). Id. The Michigan Court of Appeals agreed with the trial
court’s factual determinations, but disagreed with its decision to
suppress the evidence because

“the evidence presented . . . did not establish that the
0.15 PBT test result was significantly unreliable so as to
preclude the reasonable belief by a police officer or a
magistrate that defendant’s blood might contain
evidence of intoxication. Given the absence of any basis
to significantly call into question the 0.15 PBT result,
and given the other circumstantial evidence that
defendant was intoxicated, we find that the circuit court
erred in determining that a reasonable magistrate
would not have found probable cause to issue a search
warrant.” Mullen, 271 Mich App at 28.

“Where the defendant challenges the truth of facts alleged in the
affidavit, our courts have struck only the challenged portions of the
warrant or its affidavit. In those cases, if enough substance remains

to support a finding of probable cause the warrant is valid.” People v
Kolniak, 175 Mich App 16, 22 (1989).

C. Affidavits Based upon Hearsay Information

An affidavit may be based on hearsay information supplied to the
affiant by a named or unnamed person, subject to the following
requirements:

“(a) If the person is named, affirmative allegations from
which the judge or district court magistrate may
conclude that the person spoke with personal
knowledge of the information.

(b) If the person is unnamed, affirmative allegations
from which the judge or district court magistrate may
conclude that the person spoke with personal
knowledge of the information and either that the
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unnamed person is credible or that the information is
reliable.” MCL 780.653.

Informant Must Speak with Personal Knowledge

“In general, the requirement that the informant have personal
knowledge seeks to eliminate the use of rumors or reputations
to form the basis for the circumstances requiring a search.”
Stumpf, 196 Mich App at 223. “The personal knowledge
element should be derived from the information provided or
material facts, not merely a recitation of the informant’s having
personal knowledge.” Id. “If personal knowledge can be
inferred from the stated facts, that is sufficient to find that the
informant spoke with personal knowledge.” 1d. See also Martin
(Bobby), 271 Mich App at 302 (“[plersonal knowledge can be
inferred from the stated facts”).

Informant Must Be Credible or Information Must Be
Reliable

“MCL 780.653(b) derives from the defunct ‘two-pronged test’
enunciated by the United States Supreme Court in Aguilar v
Texas, 378 US 108[](1964), and Spinelli v United States, 393 US
410[](1969), for determining whether an anonymous
informant’s tip established probable cause for issuance of a
search warrant.” People v Hawkins, 468 Mich 488, 501 (2003).
“Under the Aguilar-Spinelli formulation as it was generally
understood, a search warrant affidavit based on information
supplied by an anonymous informant was required to contain
both (1) some of the underlying circumstances evidencing the
informant’s basis of knowledge and (2) facts establishing either
the veracity or the reliability of the information.” Hawkins, 468
Mich at 501-502.

In Hlinois v Gates, 462 US 213 (1983), “the United States
Supreme Court abandoned the Aguilar-Spinelli two-pronged
test in favor of a ‘totality of the circumstances’ approach.”
Hawkins, 468 Mich at 502 n 11. “Accordingly, in determining
whether a search warrant affidavit that is based on hearsay
information passes Fourth Amendment muster, ‘[t]he task of
the issuing magistrate is simply to make a practical, common-
sense decision whether, given all the circumstances set forth in
the affidavit before him [or her], . . . there is a fair probability
that contraband or evidence of a crime will be found in a
particular place.” Id., quoting Gates, 462 US at 238.

A statement in the affidavit that the informant is a “credible
person” does not satisfy the statutory requirement set out in
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MCL 780.653(b). People v Sherbine, 421 Mich 502, 511 n 16
(1984), overruled on other grounds 468 Mich 488 (2003).

Examples of factual information that is probative of “informant
credibility” include:

¢ A course of past performance in which the informant
has supplied reliable information;

¢ Admissions against the informant’s penal interest;
and

¢ Corroboration of non-innocuous details of the
informant’s story by reliable, independent sources or
police investigation. Sherbine, 421 Mich at 510 n 13.

The statutory alternative of “informational reliability” must
also be established by factual averments in the affidavit. In
most cases, once “informant credibility” is established, it
logically follows that the information is reliable, and vice versa.
However, a subtle distinction may be drawn in situations
where the method of procuring the information is unknown. In
Spinelli, 393 US at 416, the United States Supreme Court
explained:

“In the absence of a statement detailing the manner
in which the information was gathered, it is
especially important that the tip describe the
accused’s criminal activity in sufficient detail that
the magistrate may know that he is relying on
something more substantial than a casual rumor
circulating in the underworld or an accusation
based merely on an individual's general
reputation.”

Thus, by describing the criminal activity in detail, the
reliability of the information can be proven independent of
informant credibility.

When, in addition to information obtained from an
anonymous informant, an affidavit in support of a search
warrant is based on other information sufficient in itself to
justify the judge or district court magistrate’s finding of
probable cause, it is not necessary for purposes of MCL 780.653
to determine whether the informant was credible or whether
the information provided was reliable. People v Keller, 479 Mich
467, 477 (2007). In Keller, marijuana discovered in the
defendants’ trash was itself sufficient to support the conclusion
that there was a fair probability that evidence of illegal activity
would be found in the defendants” home. Id. at 477. Even
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though an anonymous tip prompted the initial investigation
into the defendants’ possible illegal activity, the marijuana
alone supported the probable cause necessary to issue a search
warrant and “the statutory requirement that an anonymous tip
bear indicia of reliability d[id] not come into play.” Id. at 483.

Even where a search warrant issued from an affidavit is later
found insufficient in light of the requirements of MCL 780.653,
the evidence obtained in execution of the faulty warrant may
still be admissible against a defendant. In Hawkins, 468 Mich at
501, the defendant moved to suppress evidence obtained
pursuant to a search warrant based on an affidavit that failed
to satisfy the requirements of MCL 780.653(b) for an affiant’s
reliance on unnamed sources. The Court held that “[n]othing
in the plain language of [MCL 780.653] provides us with a
sound basis for concluding that the Legislature intended that
noncompliance with its affidavit requirements, standing alone,
justifies application of the exclusionary rule to evidence
obtained by police in reliance on a search warrant.” Hawkins,
468 Mich at 510. The Court concluded that suppression of the
evidence was not required as a remedy for the violation of
MCL 780.653(b). Id. at 512.

Verifying and Executing the Affidavit

MCL 780.651(1) provides:

“When an affidavit is made on oath to a judge or district
court magistrate authorized to issue warrants in criminal
cases, and the affidavit establishes grounds for issuing a
warrant under this act, the judge or district court magistrate,
if he or she is satisfied that there is probable cause for the
search, shall issue a warrant to search the house, building, or
other location or place where the property or thing to be
searched for and seized is situated.”

Once the judge or district court magistrate is satisfied that the warrant is
in proper form and that the affidavit establishes probable cause to believe
the items to be seized may be found in the place to be searched, it must
swear the affiant and ask him or her to state that the averments in the
affidavit are true to the best of his or her information and belief. See MCL
780.651(2).

After the affiant has signed the affidavit, the judge or district court
magistrate should sign and date it. This indicates the affidavit was signed
and subscribed in the presence of the court on that date. Following this,
the court should sign and date the search warrant, thereby “issuing” the
warrant. See MCL 780.651(4)-(5).
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Committee Tip:

The judge or district court magistrate may want
to indicate the time of signature, especially if
staleness may be an issue.

The court must retain the original affidavit and warrant for its own
records. See SCAO Form MC 231. The retention period is six years.
General Records Retention and Disposal Schedule # 16 —Michigan Trial
Courts, page v; Item Number 16.010 (non-case records, including search
warrants that are not placed in case files).

A. Affiant’s Signature Requirement

“The affidavit should be signed by the affiant. A warrant based
upon an unsigned affidavit is presumed to be invalid, but the
prosecutor may rebut the presumption by showing that the affidavit
was made on oath to a magistrate.” People v Waclawski, 286 Mich
App 634, 698 (2009). See also MCL 780.651(2)(a).

B. Judge’s or District Court Magistrate’s Signature
Requirement

“[TThe fact that a search warrant has not been signed by a magistrate
or judge presents a presumption that the warrant is invalid.
However, this presumption may be rebutted with evidence that, in
fact, the magistrate or judge did make a determination that the
search was warranted and did intend to issue the warrant before the
search.” People v Barkley, 225 Mich App 539, 545 (1997).

C. Information in Affidavit and Supplementation with Oral
Statements

There are “dangers inherent in allowing a magistrate to base his [or
her] determinations of probable cause on oral statements not
embodied in the affidavit.” People v Sloan, 450 Mich 160, 176 (1995),
rev’d on other grounds 468 Mich 488 (2003). “[A]ny additional facts
relied on to find probable cause must be incorporated into an
affidavit.” Id. at 177. “What is critical is that the additional
information be presented under oath and simultaneously made a
permanent part of the record™1.” Id. at 178.

5%The recording may take various forms, including handwritten notes, video or audio tapes, or formal or
informal transcripts of testimony.” Sloan, 450 Mich at 177.
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Committee Tip:

It is important to refrain from discussing the
facts of the case with the police officer, so that
all the facts relied on are contained in the
affidavit. This avoids the issue of facts not
contained in the affidavit, which occurs when the
police officer verbally augments the facts set out
in the affidavit.

If the affiant wants to modify or supplement the
affidavit, the affiant may insert additional or
corrected information in the affidavit and initial
it. The judge or district court magistrate should
also initial the changes.

Submission of Affidavit and Issuance of Search
Warrant by Electronic Device

“Under MCL 780.651(2), an affidavit may be made to a judge or district
court magistrate via electronic or electromagnetic means of
communication if the judge or district court magistrate orally
administers the oath or affirmation and the affiant signs the affidavit.”
People v Paul, 203 Mich App 55, 61 (1993), rev'd on other grounds 444
Mich 949 (1994). Specifically, MCL 780.651(2) provides:

“An affidavit for a search warrant may be made by any
electronic or electromagnetic means of communication,
including by facsimile or over a computer network, if both of
the following occur:

“(a) The judge or district court magistrate orally
administers the oath or affirmation to an applicant for a
search warrant who submits an affidavit under this
subsection.

“(b) The affiant signs the affidavit. Proof that the affiant
has signed the affidavit may consist of an electronically
or electromagnetically transmitted facsimile of the
signed affidavit or an electronic signature on an
affidavit transmitted over a computer network.”

“A judge or district court magistrate may issue a written search warrant
in person or by any electronic or electromagnetic means of
communication, including by facsimile or over a computer network.”
MCL 780.651(3). Furthermore, “[a] judge or district court magistrate may
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sign an electronically issued search warrant when he or she is at any
location in this state.” MCL 780.651(4).

“The peace officer or department receiving an electronically or
electromagnetically issued search warrant shall receive proof that the
issuing judge or district court magistrate has signed the warrant before
the warrant is executed.” MCL 780.651(5). “Proof that the issuing judge
or district court magistrate has signed the warrant may consist of an
electronically or electromagnetically transmitted facsimile of the signed
warrant or an electronic signature on a warrant transmitted over a
computer network.” Id.

“If an oath or affirmation is orally administered by electronic or
electromagnetic means of communication under [MCL 780.651], the oath
or affirmation is considered to be administered before the judge or
district court magistrate.” MCL 780.651(6).

“If an affidavit for a search warrant is submitted by electronic or
electromagnetic means of communication, or a search warrant is issued
by electronic or electromagnetic means of communication, the
transmitted copies of the affidavit or search warrant are duplicate
originals of the affidavit or search warrant and are not required to
contain an impression made by an impression seal.” MCL 780.651(7).

Operating While Intoxicated /Operating While Visibly
Impaired Cases—Chemical Testing and Implied
Consent

“[Plersons who operate vehicles on public highways are ‘considered to
have given consent to chemical tests of his or her blood,” rather than
requiring the state to first obtain actual consent or a search warrant.”
People v Campbell, 236 Mich App 490, 498 (1999). Specifically, Michigan’s
implied consent statute, MCL 257.625c, provides:

“A person who operates a vehicle upon a public highway or
other place open to the general public or generally accessible
to motor vehicles, including an area designated for the
parking of vehicles, within this state is considered to have
given consent to chemical tests of his or her blood, breath, or
urine for the purpose of determining the amount of alcohol
or presence of a controlled substance or other intoxicating
substance, or any combination of them, in his or her blood or
urine or the amount of alcohol in his or her breath [if the
person is arrested for certain specified offenses].” MCL
257.625¢(1).

The offenses specified in MCL 257.625¢(1) are:
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* Operating while intoxicated, MCL 257.625(1), or a substantially
corresponding local ordinance;

* Operating while visibly impaired, MCL 257.625(3), or a
substantially corresponding local ordinance;

* Operating while intoxicated/ while visibly impaired/with any
amount of controlled substance in body causing death, MCL
257.625(4);

* Operating while intoxicated/ while visibly impaired/with any
amount of controlled substance in body causing serious
impairment of a body function, MCL 257.625(5);

¢ Operating with any bodily alcohol content, if the driver is less
than 21 years of age, MCL 257.625(6), or a substantially
corresponding local ordinance;

* Operating in violation of MCL 257.625(1), MCL 257.625(3)-(5),
or MCL 257.625(8), if committed with a passenger under 16
years of age, MCL 257.625(7);

* Operating with any amount of a controlled substance, MCL
257.625(8), or a substantially corresponding local ordinance;

* Operating a commercial vehicle and refusing to submit to a
preliminary chemical breath analysis,®® MCL 257.625a(5), or a
substantially corresponding local ordinance;

* Operating a commercial vehicle with a prohibited alcohol
content, MCL 257.625m, or a substantially corresponding local
ordinance;

¢ Committing a moving violation causing death or serious
impairment of a body function to another person, MCL
257.601d;

* Reckless driving causing serious impairment of a body
function, MCL 257.626(3);

* Reckless driving causing death, MCL 257.626(4);

¢ Manslaughter resulting from the operation of a motor vehicle,
MCL 257.625¢(1)(b); or

* Murder resulting from the operation of a motor vehicle, MCL
257.625¢(1)(b).

60 See MCL 257.43a.
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MCL 257.625a(6)(b)(iv) provides that a person arrested for any of the
offenses specified in MCL 257.625¢(1) must be advised, among other
things, that “[i]f he or she refuses the request of a peace officer to take a
[chemical test of his or her blood, urine, or breath], a test shall not be
given without a court order, but the peace officer may seek to obtain a
court order.” “[A] blood test conducted under the direction of police falls
within the ambit of the Fourth Amendment.” People v Perlos, 436 Mich
305, 313 (1990). “[W]hen authorities obtain a search warrant to take a
blood sample, the issue of consent is removed, and the implied consent
statute is not applicable.” People v Jagotka, 232 Mich App 346, 353 (1998),
rev’d on other grounds 461 Mich 274 (1999).

Constitutionality of Warrantless Breath and Blood Testing. “[T]he
Fourth Amendment permits warrantless breath tests incident to arrests
for drunk driving[.]” and a state may criminally prosecute a driver for
refusing a warrantless breath test;®T “[t]he impact of breath tests on
privacy is slight, and the need for [blood alcohol concentration (BAC)]
testing is great.” Birchfield v North Dakota, 579 US . (2016).
However, “[blecause breath tests are significantly less intrusive than
blood tests and in most cases amply serve law enforcement interests, . . . a
blood test[] may [not] be administered as a search incident to a lawful
arrest for drunk driving[,]” and “motorists cannot be deemed to have
consented to submit to a blood test on pain of committing a criminal
offense.” Id. at _ (concluding that one of the three petitioners in the case
“was threatened with an unlawful search” under a state law making it a
crime to refuse a warrantless blood draw, and that “the search he refused
[could not] be justified as a search incident to his arrest or on the basis of
implied consent[]”) (emphasis added).

“[TThe natural metabolization of alcohol in the bloodstream [does not]
present[] a per se exigency that justifies an exception to the Fourth
Amendment’s warrant requirement for nonconsensual blood testing in
all drunk-driving cases.” Missouri v McNeely, 569 US ___, _ (2013).
“[Clonsistent with general Fourth Amendment principles . . . exigency in
this context must be determined case by case based on the totality of the
circumstances.” Id. at ._See also Birchfield, 579 US at (citing
McNeely, 569 US at ___, and noting that “[n]othing prevents the police
from seeking a warrant for a blood test when there is sufficient time to do
so_in the particular circumstances or from relying on the exigent
circumstances exception to the warrant requirement when there is
not[]”). See MCL 257.625d(1).

61 Note that Michigan does not currently criminalize an individual’s refusal to submit to a preliminary
chemical breath analysis (PBT); refusal to submit is a civil infraction. See MCL 257.625a(2)(d).
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2.25

Issuance of Search Warrants for Electronic
Communications

The Electronic Communications Privacy Act, 18 USC § 2510 et seq.,
consists of three parts. 18 USC 2510-18 USC 2522 is entitled “Wire and
Electronic Communications Interception and Interception of Oral
Communications,” and prohibits the unauthorized interception of wire,
oral, or electronic communications. 18 USC 2701- 18 USC 2712 is entitled
“Stored Wire and Electronic Communications and Transactional Records
Access,” and is known as the “Stored Communications Act (SCA),” and
concerns stored electronic communications. Finally, 18 USC 3121-18 USC
3127 is entitled “Pen Registers and Trap and Trace Devices,” and sets out
the procedure for government installation and use of pen registers and
trap and trace devices.

“[Tlhe very fact that information is being passed through a
communications network is a paramount Fourth Amendment
consideration.” United States v Warshak, 631 F3d 266, 285 (CA 6, 2010).52
“[TThe Fourth Amendment must keep pace with the inexorable march of
technological progress, or its guarantees will wither and perish.” Id. To
that end “email requires strong protection under the Fourth
Amendment.” Id. at 286. “[A]gents of the government cannot compel a
commercial ISP [(Internet Service Provider)] to turn over the contents of
an email without triggering the Fourth Amendment.” Id. “[I]f
government agents compel an ISP to surrender the contents of a
subscriber’s emails, those agents have thereby conducted a Fourth
Amendment search, which necessitates compliance with the warrant
requirement absent some exception.” Id. In Warshak, the United States
Court of Appeals for the Sixth Circuit stated that “[t]he government may
not compel a commercial ISP to turn over the contents of a subscriber’s
emails without first obtaining a warrant based on probable cause.” Id. at
288 (holding that the government violated the Fourth Amendment when
it obtained the contents of the defendant’s e-mails without a warrant).
Further, the Court held that “to the extent that the SCA purports to
permit the government to obtain such emails warrantlessly, the SCA is
unconstitutional.” Id.

Under the current version of the SCA, a warrant is required to obtain the
contents of e-mail less than six months old. 18 USC 2703(a). But the SCA
also permits the government to gain access to older communications with
just a subpoena and no judicial review. 18 USC 2703(a)-(b). In March
2013, SB 607 was introduced in the United States Senate to amend the
SCA to require a warrant to obtain the content of electronic
communications. In April 2013, the Senate Judiciary Committee
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62 Though persuasive, Michigan state courts “are not . . . bound by the decisions of lower federal courts[.]”
People v Gillam, 479 Mich 253, 261 (2007).
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unanimously passed the measure, which now needs approval of the full
Senate.

Committee Tip:

Requests for electronic communications are
becoming increasingly prevalent. To stay in line
with impending changes in the law, the best
practice is to have law enforcement seek a
search warrant, instead of signing a subpoena.

2.26 Executing the Search Warrant

A. Knock-and-Announce
Michigan’s “knock-and-announce” statute is set out in MCL 780.656:

“The officer to whom a warrant is directed, or any
person assisting him [or her], may break any outer or
inner door or window of a house or building, or
anything therein, in order to execute the warrant, if,
after notice of his [or her] authority and purpose, he [or
she] is refused admittance, or when necessary to liberate
himself [or herself] or any person assisting him [or her]
in execution of the warrant.”

“The knock-and-announce statute requires that police executing a
search warrant give notice of their authority and purpose and be
refused entry before forcing their way in.” People v Fetterley, 229
Mich App 511, 521 (1998). Although it is known as the “knock-and-
announce” rule, “[n]either case law nor statute requires that the
police physically knock on the door; rather, they need only give
proper notice to the occupants of their authority and purpose.” Id. at
524. “Police must allow a reasonable time for the occupants to
answer the door following the announcement.” Id. at 521.

The exclusionary rule does not apply to violations of the knock-and-
announce statute because violation of MCL 780.656 is unrelated to
the seizure of a person’s property pursuant to a valid search
warrant. Hudson (Booker) v Michigan, 547 US 586, 594, 599-600 (2006).
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B. Required Actions Upon Seizure of Property

MCL 780.655(1) sets out the procedures to be followed after
property is seized during the execution of a search warrant:

“When an officer in the execution of a search warrant
finds any property or seizes any of the other things for
which a search warrant is allowed by this act, the officer,
in the presence of the person from whose possession or
premises the property or thing was taken, if present, or
in the presence of at least 1 other person, shall make a
complete and accurate tabulation of the property and
things that were seized. The officer taking property or
other things under the warrant shall give to the person
from whom or from whose premises the property was
taken a copy of the warrant and shall give to the person
a copy of the tabulation upon completion, or shall leave
a copy of the warrant and tabulation at the place from
which the property or thing was taken. The officer is not
required to give a copy of the affidavit to that person or
to leave a copy of the affidavit at the place from which
the property or thing was taken.”

“[A] copy of the affidavit becomes part of the ‘copy of the warrant’
that must be provided or left pursuant to MCL 780.655[.]” People v
Garvin (Demar), 235 Mich App 90, 99 (1999). “However, a failure by
law enforcement officers to comply with the statutory requirement
to attach a copy of the affidavit to the copy of the warrant provided
or left does not require suppression of evidence seized pursuant to
the warrant.” Id. See also MCL 780.654(3), which permits a
magistrate to order the suppression of an affidavit in circumstances
necessitating the protection of an investigation or the privacy or
safety of a victim or witness:

“Upon a showing that it is necessary to protect an
ongoing investigation or the privacy or safety of a
victim or witness, the magistrate may order that the
affidavit be suppressed and not be given to the person
whose property was seized or whose premises were
searched until that person is charged with a crime or
named as a claimant in a civil forfeiture proceeding
involving evidence seized as a result of the search.”

Additionally, the officer must promptly file the tabulation with the
judge or district court magistrate. MCL 780.655(2) provides:

“The officer shall file the tabulation promptly with the
judge or district court magistrate. The tabulation may be
suppressed by order of the judge or district court
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magistrate until the final disposition of the case unless
otherwise ordered. The property and things that were
seized shall be safely kept by the officer so long as
necessary for the purpose of being produced or used as
evidence in any trial.”

After the execution of the warrant, seized property must be
returned and disposed of in accordance with MCL 780.655(3):

“As soon as practicable, stolen or embezzled property
shall be restored to the owner of the property. Other
things seized under the warrant shall be disposed of
under direction of the judge or district court magistrate,
except that money and other useful property shall be
turned over to the state, county or municipality, the
officers of which seized the property under the warrant.
Money turned over to the state, county, or municipality
shall be credited to the general fund of the state, county,
or municipality.”

A failure to strictly comply with the requirements of MCL 780.655
does not by itself require suppression of seized evidence. In People v
Sobczak-Obetts, 463 Mich 687, 712-713 (2001), the Supreme Court
held that the trial court and Court of Appeals erred by applying the
exclusionary rule to conduct that amounted to a technical violation
of MCL 780.655, i.e., an officer’s failure to provide a copy of the
affidavit in support of the warrant to the defendant at the time of
the search, because there was no discernable legislative intent that a
violation of MCL 780.655 requires suppression, and because there
was no police misconduct to necessitate application of the
exclusionary rule, which is predicated on deterring such conduct.

2.27 Public Access to Search Warrant Affidavits

MCL 780.651(8) provides that, “[e]xcept as provided in [MCL 780.651(9)],
an affidavit for a search warrant contained in any court file or court
record retention system is nonpublic information.” MCL 780.651(9)
provides:

“On the fifty-sixth day following the issuance of a search
warrant, the search warrant affidavit contained in any court
tile or court record retention system is public information
unless, before the fifty-sixth day after the search warrant is
issued, a peace officer or prosecuting attorney obtains a
suppression order from a judge or district court magistrate
upon a showing under oath that suppression of the affidavit
is necessary to protect an ongoing investigation or the
privacy or safety of a victim or witness. The suppression
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order may be obtained ex parte in the same manner that the
search warrant was issued. An initial suppression order
issued under [MCL 780.651(9)] expires on the fifty-sixth day
after the order is issued. A second of subsequent suppression
order may be obtained in the same manner as the initial
suppression order and shall expire on a date specified in the
order. [MCL 780.651(9)] and [MCL 780.651(8)] do not affect a
person’s right to obtain a copy of a search warrant affidavit
from the prosecuting attorney or law enforcement agency
under the [Freedom of Information Act, MCL 15.231-MCL
15.246].”

Part C: Grand Jury

2.28

Page 2-74

Grand Jury

Criminal prosecutions may be initiated when the prosecuting attorney
files a complaint and an information, or by grand jury indictment. MCL
767.1 et seq.; People v Glass (Willie), 464 Mich 266, 276 (2001). There is no
state constitutional right to indictment by a grand jury. Glass (Willie), 464
Mich at 278. An information shall not be filed until the defendant has had
or has waived a preliminary examination. MCL 767.42(1). However,
indictees do not have the right to a preliminary examination. Glass
(Willie), 464 Mich at 283, overruling People v Duncan (Pat), 388 Mich 489
(1972) (which had granted indictees the right to a preliminary
examination). The grand jury indictment is a procedural alternative to
the preliminary examination. Glass (Willie), 464 Mich at 278. See also
People v Baugh, 249 Mich App 125, 129-130 (2002) (where the defendant
was indicted by grand jury, the information issued after the defendant’s
preliminary examination was null and void following the Court’s
decision in Glass).

Grand juries are creatures of statute. Generally, the statutes provide for a
one person grand jury, MCL 767.3 and MCL 767.4, a citizen grand jury
comprised of 13 to 17 grand jurors, MCL 767.11, and a multi-county
grand jury, MCL 767.7c, MCL 767.7d, MCL 767.7e, MCL 767.7f, and MCL
767.7g.

A. One Person Grand Jury

“A “one person’ grand jury may be convened to investigate whether
probable cause exists to suspect a crime has been committed.” People
v Farquharson, 274 Mich App 268, 274 (2007). “The ‘one person’
grand jury is a creation of statute and draws its extraordinary
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powers from [MCL 767.3 and MCL 767.4].” Farquharson, 274 Mich
App at 268. The one person grand jury statute does not violate a
defendant’s right to due process. In re Colacasides, 379 Mich 69, 75
(1967). Whether the judge orders an inquiry “into the matters
relating to [the alleged crime]” is discretionary. MCL 767.3.

B. Citizen Grand Jury

Citizen grand juries are drawn and summoned as directed by the
court. MCL 767.7. A grand juror’s term of service is six months.
MCL 767.7a. Not more than 17 persons and not less than 13 shall be
sworn on any grand jury. MCL 767.11. A foreperson is appointed by
the court. MCL 767.11; MCL 767.12. Witnesses appearing before the
grand jury have the right to counsel. MCL 767.19e and MCR
6.005(I). An indictment requires the concurrence of at least nine of
the grand jurors. MCL 767.23. The foreperson shall present the
indictment to the court in the presence of the grand jury. MCL
767.25(1). The judge presiding over the grand jury proceedings shall
then return the indictment to the court having jurisdiction. MCL
767.25(3). An arrest warrant may be issued by the court. MCL
767.30. The statute contemplates that a defendant will be arraigned
in the court having jurisdiction over the matter because the statute
indicates that the court may properly receive the indictee’s plea of
guilty if offered. MCL 767.37.

A grand jury is not required to “reflect the precise racial
composition of a community.” Glass (Willie), 464 Mich at 284. The
Glass (Willie) Court indicated that the three-step analysis set out in
Castaneda v Partida, 430 US 482, 494 (1977), should be used to resolve
a defendant’s claim of racial discrimination in the selection of a
grand jury. Glass (Willie), 464 Mich at 284. “[I]n addition to showing
discriminatory purpose, [the] defendant must show that the grand
jury  selection  procedure resulted in a  ‘substantial
underrepresentation of his [or her] race.” Id. at 285, quoting
Castaneda, 430 US at 494. In Glass (Willie), 464 Mich at 285, the Court
applied the three steps set out in Castaneda, 430 US at 494:

(1) The defendant must show that he or she belongs to a
recognizable and distinct class singled out for different
treatment by the law as written or as applied.

(2) The defendant must show that significant
underrepresentation of that distinct class existed over a
significant period of time.

(3) The defendant must show that the selection
procedure was susceptible to abuse or was not racially
neutral.
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Multicounty Grand Jury

The Court of Appeals may convene a multicounty grand jury if the
petition establishes: (1) probable cause to believe that a crime, or a
portion of a crime, has been committed in two or more of the
counties named in the petition, and (2) reason to believe that a
grand jury with jurisdiction over two or more of the counties named
in the petition could more effectively address the criminal activity
referenced in the petition than could a grand jury with jurisdiction
over one of those counties. MCL 767.7d. The term of a multicounty
grand jury must not exceed six months. MCL 767.7f.

Committee Tip:

In considering a challenge to the creation or
scope of a multicounty grand jury, consider
reviewing a copy of the petition, order of the
Court of Appeals, presiding judge’s order, and
any order continuing the term of the grand jury.
In addition, seek information regarding the
number and source of the grand jurors along
with the number concurring in any indictment
being challenged.

D. Oath for the Grand Jury

The following oath should be used when a grand jury is sworn:

“You as grand jurors of this inquest do solemnly swear
that you will diligently inquire and true presentment
make of all such matters and things as shall be given
you in charge; your own counsel and the counsel of the
people, and of your fellows, you shall keep secret; you
shall present no person for envy, hatred or malice,
neither shall you leave any person unpresented for love,
fear, favor, affection or hope of reward; but you shall
present things truly, as they come to your knowledge,
according to the best of your understanding; so help
you God.” MCL 767.9.

Right to Counsel

“A witness called before a grand jury or a grand juror is entitled to
have a lawyer present in the hearing room while the witness gives
testimony. A witness may not refuse to appear for reasons of
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unavailability of the lawyer for that witness. Except as otherwise
provided by law, the lawyer may not participate in the proceedings
other than to advise the witness.” MCR 6.005(I)(1); MCL 767.19. If
the witness is financially unable to retain a lawyer, upon request,
one will be appointed for the witness at public expense. MCR
6.005(I)(2).

F. Rules of Evidence

With the exception of those rules regarding privilege, the rules of
evidence do not apply to grand jury proceedings. MRE 1101(b)(2).

Testimony given before the grand jury may be admissible at trial,
subject to the rules of evidence. People v Chavies, 234 Mich App 274,
281-284 (1999), overruled on other grounds People v Williams
(Cleveland), 475 Mich 245, 254 (2006).

G. Discovery

A defendant is entitled to a transcript of his or her grand jury
testimony and other parts of the grand jury record —including other
witnesses” testimony —that touch on the issue of the defendant’s
guilt or innocence. People v Bellanca, 386 Mich 708, 715 (1972). This
entitlement applies whether the defendant is charged by
information or indictment. People v Fagan (On Remand), 213 Mich
App 67, 68-70 (1995) (definition of indictment includes information,
see, e.g., MCL 750.10, MCL 761.1(d); MCL 767.2.

H. Investigative Subpoenas

In general, MCL 767A.2 permits a prosecuting attorney to petition
the court to issue one or more investigative subpoenas to investigate
the commission of a felony. MCL 767A.3 authorizes the judge to
issue the investigative subpoena.

“A court may ‘authorize the prosecutor to issue an
investigative subpoena if the judge determines that
there is reasonable cause to believe a felony has been
committed and that there is reasonable cause to believe
that the person who is the subject of the investigative
subpoena may have knowledge concerning the
commission of a felony or the items sought are relevant
to investigate the commission of a felony.” Farquharson,
274 Mich App at 273, quoting In re Subpoenas to News
Media Petitioners, 240 Mich App 369, 375 (2000), citing
MCL 767A.3(1).
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“Investigative subpoenas must include a statement that
a person may have legal counsel present at all times
during questioning, MCL 767A.4(g), and a witness must
be advised of his or her constitutional rights against
compulsory self-incrimination, MCL 767A.5(5); People v
Stevens (James), 461 Mich 655, 659 n 1[] (2000). A person
served with an investigative subpoena must appear
before the prosecuting attorney and answer questions
concerning the felony being investigated. MCL
767A.5(1). The prosecuting attorney is authorized to
administer oaths, MCL 767A.5(2), and if a witness
testifies falsely under oath during an investigative-
subpoena proceeding, perjury penalties apply, MCL
767A.9.” Farquharson, 274 Mich App at 273.

“If a criminal charge is filed by the prosecuting attorney
based upon information obtained pursuant to this
chapter, upon the defendant’s motion made not later
than 21 days after the defendant is arraigned on the
charge, the trial judge shall direct the prosecuting
attorney to furnish to the defendant the testimony the
defendant gave regarding the crime with which he or
she is charged and may direct the prosecuting attorney
to furnish to the defendant the testimony any witness
who will testify at the trial gave the prosecuting
attorney pursuant to this chapter regarding that crime
except those portions that are irrelevant or immaterial,
or that are excluded for other good cause shown.” MCL
767A.5(6).

“If the defendant requests the testimony of a witness
pursuant to this section and the trial judge directs the
prosecuting attorney to furnish to the defendant a copy
of that witness’s testimony, the prosecuting attorney
shall furnish a copy of the testimony not later than 14
days before trial. If the prosecuting attorney fails or
refuses to furnish a copy of the testimony to the
defendant pursuant to this subsection, the prosecuting
attorney may be barred from calling that witness to
testify at the defendant’s trial.” MCL 767A.5(6).

“If a person files an objection to, or fails or refuses to answer any
question or to produce any record, document, or physical evidence
set forth in an investigative subpoena, the prosecuting attorney may
tile a motion with the judge who authorized the prosecuting
attorney to issue the subpoena for an order compelling the person to
comply with that subpoena.” MCL 767A.6(1). In People v Seals, 285
Mich App 1, 8-9 (2009), the defendant argued that the testimony he
gave pursuant to an investigative subpoena was involuntary;
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however, the Court held that “[t]he fact that [the] defendant did not
take advantage of his opportunity [under MCL 767A.6(1)] to have
the trial court determine whether he was required to respond to the
investigative subpoena d[id] not make his testimony forced.”
Therefore, admission of his testimony at trial did not violate his
right against compulsory self-incrimination. Seals, 285 Mich App at
9-10.

Disclosure in a civil action of transcripts of testimony obtained
pursuant to the investigative subpoena process, during an
investigation of alleged criminal conduct, is not authorized by the
statutes governing the disclosure of such information, MCL 767A.1
et seq. Truel v City of Dearborn, 291 Mich App 125, 131-135 (2010).
According to the Truel Court, MCL 767A.8 “makes several
delineated items related to an investigation confidential, including
(1) petitions for immunity, (2) orders granting immunity, (3)
‘transcripts of testimony delivered to witnesses pursuant to grants
of immunity,” and (4) ‘records, documents, and physical evidence
obtained by the prosecuting attorney pursuant to an investigation
under [the investigative subpoena statutes].” Truel, 291 Mich App
at 133. However, “[items delineated] in [MCL 767A.]8 were meant to
address those matters not already covered elsewhere in the
[investigative subpoena statutes].” Truel, 291 Mich App at 135.
Because MCL 767A.5(6) specifically “provides for the limited
disclosure of testimony to a defendant who has been charged based
upon information obtained pursuant to the investigative subpoena
statutes[,]” its disclosure under other circumstances is not expressly
or impliedly authorized under other provisions of the investigative
subpoena statutes. Truel, 291 Mich App at 134-135. The plain
language of MCL 767A.5(6) states that “transcripts of witness
testimony are only available to a criminal defendant when the
charges result from information obtained through investigative
subpoenas and (a) the testimony is that of the defendant or (b) the
testimony is that of witnesses who will testify at trial[.]” Truel, 291
Mich App at 135. In Truel, 291 Mich App at 131-135, the trial court
improperly ruled that transcripts of witness testimony obtained
under the investigative subpoena statutes, during an investigation
into alleged criminal activity, should be disclosed to the defendants
named in the plaintiff’s civil action.

The Michigan Supreme Court has held that the exclusionary rule
does not apply to statutory violations of MCL 767A.1 et seq. People v
Earls, 477 Mich 1119 (2007).
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3.1 Introduction

This chapter discusses the general concepts of a defendant’s right to
counsel and waiver of counsel and is intended to be an overview of these
rights. For information on these rights as they pertain to specific criminal
proceedings, see the appropriate chapter in this book that discusses that
particular type of proceeding.

Part A: Right to Counsel

3.2 Constitutional Rights to Counsel

A criminal defendant has a constitutional right to counsel. Coleman v
Alabama, 399 US 1, 7 (1970). In Michigan, a criminal defendant’s right to
counsel has two sources: (1) the Sixth Amendment of the United States
Constitution, US Const, Am VI, applicable to the states through the
Fourteenth Amendment, US Const, Am XIV, and its Michigan corollary
in Const 1963, art 1, § 20, and (2) a prophylactic right found in the
Supreme Court’s jurisprudence relating to the Fifth Amendment right
against compelled self-incrimination and to due process, US Const, Am
V, and its Michigan corollary in Const 1963, art 1, § 17. People v Williams
(Kevin), 244 Mich App 533, 538 (2001). “The Fifth Amendment right to
counsel is distinct and not necessarily coextensive with the right to
counsel afforded criminal defendants under the Sixth Amendment,”
because “the Fifth Amendment right to counsel during a custodial
interrogation serves an entirely different purpose than the Sixth
Amendment right to counsel at trial.” Id. at 538-539.

“The right to counsel found in the Fifth Amendment is designed to
counteract the inherently compelling pressures of custodial
interrogation, and to secure a person’s privilege against self-
incrimination by allowing a suspect to elect to converse with the police
only through counsel.” Williams (Kevin), 244 Mich App at 539 (internal
quotations and citations omitted). “The procedural safeguards for this
right to counsel adopted in Miranda [v Arizona, 384 US 436 (1966)] require
that the police discontinue the questioning of a suspect when a request
for counsel is made.” Williams (Kevin), 244 Mich App at 539. However,
those safeguards only apply when a suspect is in custody and is being
interrogated. Id.

“The Sixth Amendment right, which is offense-specific and cannot be
invoked once for all future prosecutions, attaches only at or after
adversarial judicial proceedings have been initiated,” People v Smielewski
(Timothy), 214 Mich App 55, 60 (1995), i.e., at the first appearance before a
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judicial officer at which the defendant is told of the formal accusation
against him or her, and restrictions are imposed on his or her liberty (e.g.,
formal charge, preliminary hearing, indictment, information, or
arraignment). Rothgery v Gillespie Co, Texas, 554 US 191, 198 (2008). See
also Montejo v Louisiana, 556 US 778, 797 (2009) (critical stage includes
interrogation after a defendant has asserted his or her right to counsel at
an arraignment or similar proceeding); People v Perkins (Floyd), _ Mich
App __, ___ (2016) (holding that where an investigating officer “knew
that [the defendant] was in jail on an unrelated offense and was
represented by counsel and nevertheless questioned [him] without his
attorney[,]” the defendant’s confession was properly admitted into
evidence; “[b]ecause the Sixth Amendment right to counsel is offense
specific and because adversarial judicial proceedings had not been
initiated for the offenses [to which the defendant confessed], [his] right to
counsel under the Sixth Amendment had not yet attached”); People v
Collins (Jesse), 298 Mich App 458, 470 (2012) (bond revocation hearing that
has no effect on determination of defendant’s guilt or innocence is not a
critical stage in the proceeding; therefore, counsel’s presence is not
constitutionally required); Duncan (Christopher) v State of Michigan, 284
Mich App 246, 264 (2009) (critical stages include preliminary
examination, pretrial lineup, entry of plea); Bourne v Curtin, 666 F 3d 411,
412-414 (CA 6, 2012) (“not all communications between a judge and jury
are critical stages[,]” and the trial court’s ex parte denial of the jury’s
request to review trial testimony did not constitute a per se
unconstitutional denial of counsel at a critical stage of the proceedings);
Peoples v Lafler, 734 F3d 503, 518-519 (CA 6, 2013) (the habeas petitioner
was not denied the right to counsel by the trial court’s ex parte
communication to the jury that a trial transcript was not available; “it
was not objectively unreasonable for the state [appellate] court to
conclude that communication regarding the transcript was
‘administrative’” and outside of the class of ‘critical stage’ jury
instructions that subjects a defendant to prejudice if made without
counsel[]”). The Sixth Amendment right to counsel attaches without
regard to whether a public prosecutor is aware of the initial proceeding
or is involved in its conduct. Rothgery, 554 US at 194-195.

A. Actual Imprisonment

No person may receive an actual or suspended sentence for any
offense —petty, misdemeanor, or felony—unless he or she was
represented by counsel at trial or knowingly and intelligently
waived representation. Alabama v Shelton, 535 US 654, 657-659, 662
(2002) (an indigent defendant who is not represented by counsel
and who has not waived the right to appointed counsel may not be
given a probated or suspended sentence of imprisonment). An
indigent defendant’s right to counsel applies to the states through
the Fourteenth Amendment. Gideon v Wainwright, 372 US 335, 340,
344-345 (1963).
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No real distinction exists between “actual imprisonment” and
probated or “threatened” imprisonment for purposes of an indigent
defendant’s right to counsel). Shelton, 535 US at 659.

Counsel of Choice

A criminal defendant has a constitutional right to retain an attorney
of his or her choice. People v Arquette, 202 Mich App 227, 231 (1993).
However, the constitutional right to counsel of choice is not
absolute; it only applies to criminal defendants who retain counsel,
not to indigent defendants for whom counsel is appointed. United
States v Gonzalez-Lopez, 548 US 140, 144, 151 (2006).

Where a defendant is wrongly denied his or her Sixth Amendment
right to counsel of choice, the constitutional violation is complete
and the defendant’s conviction must be reversed; the defendant
need not show that he or she was denied a fair trial or that his or her
actual counsel was ineffective. Gonzalez-Lopez, 548 US at 148; People v
Aceval, 282 Mich App 379, 386 (2009). “However, this right to choice
of counsel is limited and may not extend to a defendant under
certain circumstances.” Aceval, 282 Mich App at 386, citing Gonzalez-
Lopez, 548 US at 151; Wheat v United States, 486 US 153, 164 (1988).
For example, a defendant may not insist on retaining counsel who is
not a member of the bar, or counsel for whom representation of the
defendant would constitute a conflict of interest. Gonzalez-Lopez, 548
US at 152. Nor may a defendant insist on retaining a specific
attorney as a tactic to delay or postpone trial. People v Akins, 259
Mich App 545, 557-558 (2003). “[A] balancing of the accused’s right
to counsel of his choice and the public’s interest in the prompt and
efficient administration of justice is done in order to determine
whether an accused’s right to choose counsel has been violated.”
Aceval, 282 Mich App at 387, quoting People v Krysztopaniec, 170
Mich App 588, 598 (1988).

Standard of Review

Violation of a defendant’s Sixth Amendment right to counsel of
choice is a structural error and is not subject to harmless error
analysis. Gonzalez-Lopez, 548 US at 150.

Whether to permit the substitution of appointed counsel with
retained counsel is reviewed for an abuse of discretion. Akins, 259
Mich App at 556; Arquette, 202 Mich App at 231. “[A] defendant
must be afforded a reasonable time to select his [or her] own
retained counsel.” Id. at 231.
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Multiple Representation of Defendants

MCR 6.005(F) distinguishes between appointed and retained counsel.
Joint representation is allowed when counsel is retained, after inquiry by
the court. Joint representation is not allowed when counsel is appointed.

“[TThe court must inquire into the potential for a conflict of interest that
might jeopardize the right of each defendant to the undivided loyalty of
the lawyer. The court may not permit the joint representation unless: (1)
the lawyer or lawyers state on the record the reasons for believing that
joint representation in all probability will not cause a conflict of interests;
(2) the defendants state on the record after the court’s inquiry and the
lawyer’s statement, that they desire to proceed with the same lawyer; and
(3) the court finds on the record that joint representation in all probability
will not cause a conflict of interest and states its reasons for the finding.”
MCR 6.005(F). The distinction between court-appointed counsel and
retained counsel in MCR 6.005(F) was upheld in People v Portillo, 241
Mich App 540, 542-543 (2000).

MRPC 1.7(b) provides that “[a] lawyer shall not represent a client if the
representation of that client may be materially limited by the lawyer’s
responsibilities to another client or to a third person, or by the lawyer’s
own interests, unless: (1) the lawyer reasonably believes the
representation will not be adversely affected; and (2) the client consents
after consultation. When representation of multiple clients in a single
matter is undertaken, the consultation shall include explanation of the
implications of the common representation and the advantages and risks
involved.”

MCR 6.005(G) requires the attorney to inform the court if an
unanticipated conflict of interest arises.

To show a violation of the Sixth Amendment right to the effective
assistance of counsel based on joint representation, a defendant who did
not preserve the issue by objection at trial “must establish that an actual
conflict of interest adversely affected his lawyer’s performance.” Cuyler v
Sullivan, 446 US 335, 350 (1980). The mere possibility of a conflict of
interest does not constitute ineffective assistance of counsel. Id. at 350.

Indigence—Waiver of Fees and Court-Appointed
Counsel

A. Waiver of Fees

MCR 2.002 authorizes a trial court to waive or relieve an indigent
person of his or her obligation to pay fees and costs and assures that
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a complainant will not be denied access to the courts on the basis of
indigence. Lewis (Man) v Dep’t of Corrections, 232 Mich App 575, 579
(1998). For example, “itis . .. axiomatic that an indigent defendant is
entitled to a transcript at public expense.” Arquette, 202 Mich App at
230. MCR 2.002(D) places the initial burden of establishing
indigence on the individual requesting a waiver of fees and costs.

Indigence must be determined on a case-by-case basis by
considering the defendant’s financial ability, not that of his or her
friends or relatives. Arquette, 202 Mich App at 230.

Fee waiver issues frequently arise in the context of litigation
initiated by prisoners. MCL 600.2963 addresses claims of indigency
in connection with prisoners’ civil actions. MCL 600.2963(1) requires
the prisoner to include a certified copy of his or her institutional
account showing the current balance and a 12-month history of
deposits and withdrawals. See also MCL 791.268, requiring
withdrawal from prisoner accounts if installment payments are
ordered under MCL 600.2963. MCL 600.2963(8) provides that “[a]
prisoner who has failed to pay outstanding fees and costs as
required under this section shall not commence a new civil action or
appeal until the outstanding fees and costs have been paid.”

“Ordinarily, MCL 600.2963 would preclude [a prisoner] from
seeking leave to appeal . . . because of a failure to provide the initial
partial [filing] fee, as ordered. However, applying that statutory
section to bar review of [a prisoner’s] original complai