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Child Protective Proceedings Benchbook-

Fourth Edition
Summaries of Updates: September 2, 2016-January 1, 2017

Updates have been issued for the Child Protective Proceedings Benchbook. A
summary of each update appears below. The updates have been integrated into
the website version of the benchbook. Clicking on the links below will take you to
the page(s) in the benchbook where the updates appear. The text added or
changed in each update is underlined.

Chapter 1: Introduction

1.6 Use of Videoconferencing Technology in Child
Protective and Juvenile Guardianship Proceedings

* Effective January 1, 2017, ADM File No. 2013-18 amended MCR
3.904 to expand the use of videoconferencing technology and to
clarify when videoconferencing technology may be used.

Chapter 4: Jurisdiction, Venue, and Transfer

4.3 Personal Jurisdiction

* “[A] parent’s rights to his or her child may only be terminated at
the initial disposition if the circuit court first finds grounds to
exercise jurisdiction over the child.” In re Thompson, ___ Mich
App__,___ (2016).

Chapter 5: Services of Process in Child Protective Proceedings

5.2(C)(2) Notice of Hearings in Child Protective
Proceedings
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e Effective January 1, 2017, ADM File No. 2013-18 amended MCR
2.004 to expand the use of videoconferencing technology and to
clarify when videoconferencing technology may be used.

Chapter 7: Petitions, Preliminary Inquiries, and Preliminary
Hearings

7.3(C)(1) Who May Submit a Petition

* A custodial parent has standing to file a termination petition
under MCL 712A.19b(1), even though the statutory provision
does not specifically include the term parent in the list of parties
authorized to file a petition. In re Medina, ___ MichApp ___,
(2016), citing In re Huisman, 230 Mich App 372, 380 (1998),
overruled in part on other grounds by In re Trejo, 462 Mich 341,
347 (2000). Although “the comprehensive list of parties
authorized to file a termination petition under [MCL
712A.19b(1)] does not include the term “parent|[,]” . . . given the
Legislature’s use of the apparently broad term “custodian” in
[MCL 712A.19b(1)], [there is] no statutory basis for excluding a
custodial parent from filing a termination petition under the
Juvenile Code to terminate the rights of the other natural
parent[;] [t]he plain and ordinary meaning of “custodian”
certainly encompasses a custodial parent.” In re Medina,
Mich App at ___ (quoting In re Huisman, 230 Mich App at 380,
and further concluding that “[a]lthough In re Huisman was
partially overruled by In re Trejo, a close reading of In re Trejo
indicates that the standing analysis from In re Huisman remains
intact[]”).

7.7(A)(2) Preliminary Hearings

o Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and replace the guidelines published at 80 Federal
Register 37 (2015).! In addition, effective December 30, 2016, 81
Federal Register 96476 added new Guidelines for Implementing
the Indian Child Welfare Act to promote understanding and
uniform application of the Indian Child Welfare Act (ICWA), 25
USC 1901 et seq., and the ICWA regulations, 25 CFR Part 23.

1 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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These guidelines supersede and replace the guidelines
published at 80 Federal Register 37 (2015).

7.7(A)(10) Preliminary Hearings

Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, define
the term sibling. MCL 722.952(1).

7.7(B)(2) Preliminary Hearings

Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and reglace the guidelines published at 80 Federal
Register 37 (2015).

7.8(C) Respondent’s Right to Counsel

Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and reglace the guidelines published at 80 Federal
Register 37 (2015).

Chapter 8: Placement of a Child

8.2 Placement Options

Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, require
reasonable efforts be made in placing siblings removed from
their home in the same placement or provide sibling visitation
or other ongoing contact. MCL 722.954a(6)-(8).

Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, require reasonable efforts be made
in placing siblings removed from their home in the same

Michigan Judicial Institute

2 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.

3 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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placement or provide sibling visitation or other ongoing
contact. MCL 712A.13a(14)-(16).

8.2(A)(1) Placement Options

* Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, define
the term sibling. MCL 722.952(1).

8.2(B) Placement Options

* Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, require
reasonable efforts be made in placing siblings removed from
their home in the same placement or provide sibling visitation
or other ongoing contact. MCL 722.954a(6)-(8).

» Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, require reasonable efforts be made
in placing siblings removed from their home in the same

placement or provide sibling visitation or other ongoing
contact. MCL 712A.13a(14)-(16).

8.8(A) Parenting Time or Visitation

* Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, specify the amount of regular and
frequent parenting time a parent must receive after a child is
removed from his or her custody from the preliminary hearing
to adjudication unless certain circumstances exists that require
that court to alter or suspend the parent’s parenting time. MCL
712A.13a(13).

8.8(B) Parenting Time or Visitation

* Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, specify the amount of regular and
frequent parenting time a parent must receive after a child is
removed from his or her custody from adjudication to the filing
of a termination petition unless certain circumstances exists that
require that court to alter or suspend the parent’s parenting
time. MCL 712A.18(1)(n).

8.10 Placement of Child

» Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, require
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reasonable efforts be made in placing siblings removed from
their home in the same placement or provide sibling visitation
or other ongoing contact. MCL 722.954a(6)-(8).

* Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, require reasonable efforts be made
in placing siblings removed from their home in the same
placement or provide sibling visitation or other ongoing
contact. MCL 712A.13a(14)-(16).

Chapter 11: Common Evidentiary Issues in Child Protective
Proceedings

11.8(B) Alternative Procedures to Obtain Testimony of
Child or Developmentally Disabled Witness

e Effective December 14, 2016, ADM File No. 2016-14 amended
MCR 3.923(E) to replace the term closed-circuit television with the
term videoconferencing technology as a permissible measure the
court may allow in child protective proceedings “to facilitate
hearings or to protect the parties.”

11.8(B)(5) Alternative Procedures to Obtain Testimony
of Child or Developmentally Disabled Witness

e Effective December 14, 2016, ADM File No. 2016-14 amended
MCR 3.923(E) to replace the term closed-circuit television with the
term videoconferencing technology as a permissible measure the
court may allow in child protective proceedings “to facilitate
hearings or to protect the parties.”

Chapter 13: Initial Dispositions

13.1 Overview of the Dispositional Phase of Child
Protective Proceedings

* “[A] parent’s rights to his or her child may only be terminated at
the initial disposition if the circuit court first finds grounds to
exercise jurisdiction over the child.” In re Thompson, ___ Mich
App__,___ (201e).

13.6(A) Case Service Plans

* Effective September 19, 2016, 2016 PA 190 amended the Foster
Care and Adoption Services Act to, among other things, require
reasonable efforts be made in placing siblings removed from
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their home in the same placement or provide sibling visitation
or other ongoing contact. MCL 722.954a(6)-(8).

» Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, require a child’s case service plan
to include efforts the supervising agency made to provide
sibling visitation or other ongoing contact “unless the court
determines under [MCL 712A.13a] that sibling visitation or
contact will not be beneficial to 1 or more of the siblings[,]”
MCL 712A.18(3)(f), and require reasonable efforts be made in
placing siblings removed from their home in the same
placement or provide sibling visitation or other ongoing
contact, MCL 712A.13a(14)-(16).

13.9(C) Order of Disposition

» Effective September 19, 2016, 2016 PA 191 amended the Probate
Code to, among other things, specify the amount of regular and
frequent parenting time a parent must receive after a child is
removed from his or her custody from adjudication to the filing
of a termination petition unless certain circumstances exists that
require that court to alter or suspend the parent’s parenting
time. MCL 712A.18(1)(n).

Chapter 14: Funding

14.1(C) Federal, State, and County Sources of Funding

* The Michigan Supreme Court reversed in part the Court of
Appeals’ judgment, _ Mich App ___ (2016), which held that
the trial court erred in determining that the Mackinac County
Child Care Fund bore no responsibility for paying
administrative rates in connection with supervision of foster-
care placements in the absence of legislation specifically
providing otherwise for the applicable timeframe. Inre CM, ___
Mich ___, _ (2016). The Court of Appeals erred by reading the
Supreme Court’s remand order (remanding for consideration as
on leave granted) “as ‘calling for a decision on the merits

regardless of any . . . procedural concerns[]” regarding which
of the advocates on appeal had a greater than incidental interest
in its outcome. Id. at ___;see ___ Mich Appat___.InreCM, ___
Mich at ___.

Chapter 15: Dispositional Review Hearings

15.8 Emergency Removal of a Child Placed at Home
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o Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and replace the guidelines published at 80 Federal
Register 37 (2015).4 In addition, effective December 30, 2016, 81
Federal Register 96476 added new Guidelines for Implementing
the Indian Child Welfare Act to promote understanding and
uniform application of the Indian Child Welfare Act (ICWA), 25
USC 1901 et seq., and the ICWA regulations, 25 CFR Part 23.
These guidelines supersede and replace the guidelines
published at 80 Federal Register 37 (2015).

Chapter 17: Hearings on Termination of Parental Rights

17.3 Termination of Parental Rights at Initial
Dispositional Hearing

* “[A] parent’s rights to his or her child may only be terminated at
the initial disposition if the circuit court first finds grounds to
exercise jurisdiction over the child.” In re Thompson, ___ Mich
App __,___ (201e).

17.5 Termination of Parental Rights in Other Cases

e It is not necessary for a child to be in foster care or a
guardianship in order for a termination petition to be
entertained under MCL 712A.19b(1). In re Medina, ___ Mich
App __, ___ (2016), citing In re Marin, 198 Mich App 560, 568
(1993). The Court of Appeals declined to declare a conflict
under MCR 7.215(J)(2) with Marin, which held that “the
parental rights of one parent may be terminated without the
termination of the parental rights of the other parent and it is
not necessary [under MCL 712A.19b(1)] that the child be in
foster care in order for the termination petition to be
entertained.” Medina, Mich App at ___ (quoting Marin, 198
Mich App at 568, and holding “that the interpretation of [MCL
712A.19b(1)] adopted in [Marin] is consistent with both the
statutory language and the underlying legislative intent[]”).

17.9 Requirements for “Best Interest” Step

4 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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* “In making its best-interest determination, the trial court may
consider ‘the whole record,” including evidence introduced by
any party.” In re Medina, Mich App ___, __ (2016), citing In
re Trejo, 462 Mich 341, 353 (2000).

17.9(A) Requirements for “Best Interest” Step

* “The ‘primary beneficiary’ of the best-interests analysis ‘is
intended to be the child.”” In re Medina, __ Mich App __, _
(2016), quoting In re Trejo, 462 Mich 341, 356 (2000).

e “The court may utilize the [Child Custody F]actors provided in
MCL 722.23[]”” when making a best-interest determination for a
child under MCL 712A.19b(5). In re Medina, ___ Mich App __,
___(2016), quoting In re McCarthy, 497 Mich 1035 (2015).

17.9(C) Requirements for “Best Interest” Step

e Termination of the respondent-father’s parental rights was
supported by a preponderance of the evidence that the
termination was in the child’s best interests where the
respondent-father “[was] a registered sex offender, who
pleaded guilty to CSC[-]I for forcibly raping and sodomizing his
nine-year-old cousin[; h]e [was] allegedly a member of . . . [a]
street gang . . .[; h]e also continue[d] to associate with and live
with, others who [had] a substantial criminal record, including
domestic violence convictions[; eJven during his infrequent
visits with [the child] when the child was an infant, [the]
respondent[-father’s] conduct betrayed his indifference towards
the child[; m]oveover, [the] respondent[-father] had little or no
contact with [the child] for nearly two and a half years—over
half of the child’s life—immediately preceding termination],
and dJue to such a lack of interaction, [the child] ha[d] not
developed a bond with [the] respondent[-father] but [was]

instead closely bonded to [the child’s] stepfather . . . who
[sought] to adopt [the child].” In re Medina, ___ Mich App __,
__ (2016).

Chapter 19: Child Custody Proceedings Involving Indian Children

* Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and replace the guidelines published at 80 Federal
Register 37 (2015).°> As a result, several sections throughout
Chapter 19 were updated to reflect this amendment. In
addition, effective December 30, 2016, 81 Federal Register 96476
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added new Guidelines for Implementing the Indian Child Welfare
Act to promote understanding and uniform application of the
Indian Child Welfare Act (ICWA), 25 USC 1901 et seq., and the
ICWA regulations, 25 CFR Part 23. These guidelines supersede
and replace the guidelines published at 80 Federal Register 37
(2015).

19.9 Participation By Alternative Methods

o Effective January 1, 2017, ADM File No. 2013-18 amended MCR
5.140 and MCR 5.404(B) to expand the use of videoconferencing
technology and to clarify when videoconferencing technology
may be used.

e Effective January 1, 2017, ADM File No. 2013-18 amended MCR
3.904 to expand the use of videoconferencing technology and to
clarify when videoconferencing technology may be used.

19.10(A)(1) Voluntary Proceedings

o Effective January 1, 2017, ADM File No. 2013-18 added MCR
5.140(D) and amended MCR 5.404(B)(1) to specifically exclude
the use of videoconferencing technology for a consent hearing
held under the Michigan Indian Family Preservation Act
(MIFPA) for purposes of a voluntary consent to guardianship of
an Indian child.

o Effective January 1, 2017, ADM File No. 2013-18 added MCR
3.804(B)(3) to specifically exclude the use of videoconferencing
technology for a consent hearing involving an Indian child
under the Michigan Indian Family Preservation Act (MIFPA),
MCL 712B.13.

19.11(B) Involuntary Proceedings

* Effective January 1, 2017, ADM File No. 2013-18 amended MCR
3.904 to expand the use of videoconferencing technology and to
clarify when videoconferencing technology may be used.

Chapter 21: Family Division Records

5 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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21.1(A) Family Division Records and Recordkeeping
Obligations

* Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 and MCR 8.119 to develop “policies and procedures that
standardize management of court records and provide a
uniform basis for developing parameters on the use of
technology in creating, accessing, routing, maintaining, and
disposing of court records.” May 25, 2016, Staff Comment to
ADM File No. 2016-06.

21.4(A) Access to Family Division Records and
Confidential Files

* Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 to develop “policies and procedures that standardize
management of court records and provide a uniform basis for
developing parameters on the use of technology in creating,
accessing, routing, maintaining, and disposing of court
records.” May 25, 2016, Staff Comment to ADM File No. 2016-
06.

21.4(B)(1) Access to Family Division Records and
Confidential Files

e Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 to develop “policies and procedures that standardize
management of court records and provide a uniform basis for
developing parameters on the use of technology in creating,
accessing, routing, maintaining, and disposing of court
records.” May 25, 2016, Staff Comment to ADM File No. 2016-
06.

21.4(D) Access to Family Division Records and
Confidential Files

o Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and replace the guidelines published at 80 Federal
Register 37 (2015).°

6 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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21.5(A) Retention and Destruction of Family Division
Records

* Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 and MCR 8.119 to develop “policies and procedures that
standardize management of court records and provide a
uniform basis for developing parameters on the use of
technology in creating, accessing, routing, maintaining, and
disposing of court records.” May 25, 2016, Staff Comment to
ADM File No. 2016-06.

21.5(B) Retention and Destruction of Family Division
Records

* Effective January 1, 2017, ADM File No. 2016-06 amended MCR
3.925 and MCR 8.119 to develop “policies and procedures that
standardize management of court records and provide a
uniform basis for developing parameters on the use of
technology in creating, accessing, routing, maintaining, and
disposing of court records.” May 25, 2016, Staff Comment to
ADM File No. 2016-06.

Appendix B: Table of Time and Notice Requirements in Child
Protective Proceedings

e Effective January 1, 2017, ADM File No. 2013-18 amended MCR
3.904 to expand the use of videoconferencing technology and to
clarify when videoconferencing technology may be used. As a
result, the table was updated in several locations to reflect this
amendment.

* Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act (ICWA), 25 USC 1901 et seq. These guidelines
supersede and re]glace the guidelines published at 80 Federal
Register 37 (2015).

Appendix C: Table Summarizing Application of the Rules of Evidence
and Standards of Proof in Child Protective Proceedings

o Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines

" The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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supersede and replace the guidelines published at 80 Federal
Register 37 (2015).8 In addition, effective December 30, 2016, 81
Federal Register 96476 added new Guidelines for Implementing
the Indian Child Welfare Act to promote understanding and
uniform application of the Indian Child Welfare Act (ICWA), 25
USC 1901 et seq., and the ICWA regulations, 25 CFR Part 23.
These guidelines supersede and replace the guidelines
published at 80 Federal Register 37 (2015).

o Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and re]glace the guidelines published at 80 Federal
Register 37 (2015).

* Effective December 12, 2016, 81 Federal Register 114 amended
25 CFR Part 23 to promote uniform application of the Indian
Child Welfare Act ICWA), 25 USC 1901 et seq. These guidelines
supersede and re]?lace the guidelines published at 80 Federal
Register 37 (2015).1

8 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.

9 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.

10 The updated guidelines do not “affect[] a proceeding under State law for foster-care placement,
termination of parental rights, preadoptive placement, or adoptive placement that was initiated prior to
December 12, 2016, but the [updated guidelines] apply to any subsequent proceeding in the same matter
or subsequent proceedings affecting the custody or placement of the same child.” 25 CFR 23.143.
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In this chapter . . .

This chapter provides an overview of the topics addressed in this
benchbook. This chapter also discusses the Michigan court rules, statutes,
and rules of evidence as well as the federal law and regulations that
govern child protective proceedings.

Included in this benchbook, are also the following appendices:

e Appendix A, which contains a table summarizing statutes and
court rules that govern procedures in child protective
proceedings.

e Appendix B, which contains a table of time and notice
requirements applicable to child protective proceedings.

¢ Appendix C, which contains a table summarizing the rules of
evidence and standards of proof applicable to child protective
proceedings.

In an effort to create a general overview of the procedures and applicable
court forms required for child protective proceedings, the State Court
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1.1 Summary of Benchbook Contents

This benchbook explains the procedures required in child protective
proceedings, from reporting and investigating suspected child abuse and
neglect, to required court hearings in the Family Division of the Circuit
Court,! to appeals to the Michigan Court of Appeals and Michigan
Supreme Court. Although child protective proceedings involve a
complex interplay between the judicial and social services systems,
detailed coverage is given only to required court procedures. The
following limitations on subject matter should be noted:

¢ internal Department of Health and Human Services (DHHS)
policies governing child protective workers, foster care
workers, and supervising agency workers are cited when
relevant but are not discussed in-depth;

* rules governing the regulation of foster care homes and
institutions are not discussed in detail; and

* detailed treatment of the legal requirements for adoptions are
discussed in the Michigan Judicial Institute’s Adoption
Proceedings Benchbook.

The organization of this benchbook is intended to follow a typical child
protective proceeding. Chapter 2 explains the requirements for reporting
and investigating suspected child abuse or neglect. A report of suspected
abuse or neglect culminates in action by the DHHS’s Children’s
Protective Services (CPS) Division. This action may involve either
offering services and counseling to the family or filing a petition
requesting formal court action.

A child may be taken into temporary protective custody following an
investigation but prior to the filing of a petition in court. If the court is
presented with a petition, the court must follow certain procedures when
deciding whether to take jurisdiction over the child and place him or her
outside of the home. These preliminary steps are explained in the
following chapters:

¢ Chapter 3 explains the procedures for obtaining temporary
protective custody of a child with or without a court order.

! Throughout this benchbook, “Family Division” is used to describe the Family Division of the Circuit Court.
References to the probate court or “juvenile court” used in statutes, court rules, or case law may have
been altered to conform to this usage. MCR 3.903(A)(4) states that “court” generally means the Family
Division of the Circuit Court when used in Subchapter 3.900. In addition, MCL 600.1009 states that a
reference to the former Juvenile Division of the Probate Court in any statute shall be construed as a
reference to the Family Division of Circuit Court.
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¢ Chapter 4 explains the court’s authority to act when there are
allegations of child abuse or neglect.

e Chapter 5 summarizes the time and notice requirements
applicable to all stages of a child protective proceeding.

¢ Chapter 6 discusses the procedures required for identifying a
child’s father or determining that he cannot be found.

e Chapter 7 discusses petition requirements and the court’s
option of using a preliminary inquiry if the child is not in
custody and custody is not requested. Chapter 7 also details the
procedures required at a preliminary hearing, during which
the court must decide whether to authorize the petition to be
tiled and whether to place the child outside of his or her home
pending trial. The court may also order a child’s alleged abuser
out of the child’s home, rather than removing the child from the
home.

¢ Chapter 8 discusses the court’s obligation to determine whether
to order a child out of his or her home, or to return the child to
his or her home pending a trial on the allegations in a petition.
Chapter 8 also details the court’s placement options.

If the court authorizes the filing of the petition, a trial will be held, unless
the parent enters a plea of admission or no contest, to determine whether
the court will take personal jurisdiction over the child. This stage of the
proceedings, known as the “adjudicative phase,” is detailed in the
following chapters:

* Chapter 9 discusses pretrial conferences, discovery, and
motions.

¢ Chapter 10 explains the procedures for taking a parent’s plea of
admission or no contest.

e Chapter 11 discusses common evidentiary issues in child
protective proceedings.

¢ Chapter 12 explains the required procedures for trials in child
protective proceedings.

If the court takes jurisdiction over the child, the case moves into the
“dispositional phase.” During the dispositional phase, the family must
participate in court-ordered services and counseling designed to improve
the conditions leading to court jurisdiction and, if possible, to reunify the
family. If, at the initial dispositional hearing, regularly held review
hearings, or a permanency planning hearing, the court determines that
the family should not be reunified, a hearing on termination of parental
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rights will be held. The dispositional phase is described in the following
chapters of this benchbook:

Chapter 13 discusses initial dispositional hearings.

Chapter 14 contains an overview of funding sources that may
be used to pay the costs of child protective proceedings and
child placements.

Chapter 15 explains the procedures for conducting
dispositional review hearings, and for conducting emergency
removal hearings when the agency supervising a child who
was not removed from the home believes that the child is in
immediate danger of harm.

Chapter 16 discusses permanency planning hearings, which
are held to decide upon a permanent plan for the child, and
whether to proceed with a hearing on termination of parental
rights.

Chapter 17 explains in detail the procedures required for
terminating parental rights to a child, either at an initial
dispositional hearing or at a later hearing.

Chapter 18 explains the post-termination review process,
during which efforts to find a permanent adoptive or foster
family are monitored by the court.

Chapter 19 explains the heightened procedural requirements
that must be observed in child protective proceedings
involving Indian children.

The final two chapters cover matters that are applicable to all stages of
child protective proceedings:

Chapter 20 discusses appeals in child protective proceedings.

Chapter 21 explains the court’s recordkeeping obligations,
confidentiality of and access to records, and the retention and
destruction of records and files.

Purpose of Child Protective Proceeding

“The purpose and focus of a neglect or abuse proceeding in the [Family
Division] is the protection of children. To this end, proceedings may be
initiated by anyone who has information that a child is in need of the
court’s protection.[”! To maximize protection of the child, and at the same
time safeguard the interests of parents whose children are the subject of a

Michigan Judicial Institute
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petition, the court rules provide for expedited proceedings. The [trial]
court’s protective function is also promoted by procedure which allows
for a rehearing or a new trial whenever new evidence comes to light
suggesting that the child needs court protection.”> People v Gates, 434
Mich 146, 161-162 (1990) (protective proceedings distinguished from
criminal proceedings).

Application of Michigan Court Rules to Family
Division Proceedings4

Subchapter 3.900 of the Michigan Court Rules governs proceedings
involving child protective proceedings.

MCR 3.901(A) provides in relevant part:

“(1) The rules in [subchapter 3.900], in subchapter 1.100
[(general provisions regarding applicability and construction
of court rules)], in MCR 5.113 [(form and filing of papers)],
and in subchapter 8.100 [(adoption proceedings)] govern
practice and procedure in the family division of the circuit
court in all cases filed under the Juvenile Code.

(2) Other Michigan Court Rules apply to juvenile cases in the
tamily division of the circuit court only when [subchapter
3.900] specifically provides.”

See also MCR 1.103 (“Rules stated to be applicable . . . only to a specific
type of proceeding apply only . . . to that type of proceeding and control

Statutory rules of procedure, if not in conflict with the court rules
governing child protective proceedings, apply to such proceedings. See
MCR 1.104 (“Rules of practice set forth in any statute, if not in conflict
with any of these rules, are effective until superseded by rules adopted
by the Supreme Court.”). Where a statute and court rule conflict, “the
court rule prevails if it governs purely procedural matters.” Donkers v
Kovach, 277 Mich App 366, 373 (2007).

Other court rules that specifically apply to child protective proceedings

e MCR 2.003 (disqualification of a judge);’

2 see Section 2.2 for a detailed discussion on reporting suspected abuse or neglect.
3 See Section 12.12 for a detailed discussion of rehearings and new trials.

4 See Appendix A for a table summarizing the statutes and court rules that govern procedures involving

1.3
over general rules.”).
are listed below:
child protective proceedings.
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MCR 2.004 (notice and opportunity to participate in
proceedings for incarcerated parties);

MCR 2.104(A) (proof of service of a summons) 4

MCR 2.106(G)(1) and MCR 2.106(G)(3) (proof of service by
publication);®

MCR 2.107(D) (proof of service of papers other than a
summons);

MCR 2.114(B) (verification of petitions) ;10

MCR 2.117(B) (appearance of attorney);11

MCR 2.119 (motion prac:’tice),'12

13

MCR 2.313 (sanctions for discovery violations);

MCR 2.401 (scope and effect of pretrial conferences, “except as
otherwise provided in or inconsistent with the rules of
[subchapter 3.900]");!4

MCR 2.406 (filing of records using facsimile communication
equiprnent);15

MCR 2.506 (service of subpoenas);®

MCR 2.508-MCR 2.516, except as modified by MCR 3.911 (jury
procedure in child protective cases);!”

MCR 2.602(A)(1)-(2) (form and signing of judgments);'®

5 See MCR 3.912(D).

6 See MCR 3.920(A)(2).

7 See MCR 3.920(1)(1).

8 See MCR 3.920(1)(3).

9 See MCR 3.920(1)(2).

10 See MCR 3.903(A)(20).

(
11 5ee MCR 3.915(C)
12 5ee MCR 3.922(C)

13 See MCR 3.922(A)(4).
14 see MCR 3.922(D).
15 See MCR 3.929.

16 See MCR 3.920(E)(3).
17see MCR 3.911(C).

18 See MCR 3.925(C).
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e MCR 2.613 (limitations on correction of error);'”
¢ MCR 3.205 (manner of notice from Family Division to another
Michigan court with jurisdiction over a child);*

e MCR 3.206(A)(4) (required information in the petition to
identify other Family Division matters involving members of
the same family) ;21

* MCR 3.606 (contempts committed outside the presence of the
Court);22

¢ MCR 5.113 (form and filing of papers);23

¢ Chapter 7 of the Michigan Court Rules, except as modified by
MCR 3.993 (appeals);** and

e MCR 8.108 or as provided by statute (records of
proceedings).?

MCR 2.116, which governs motions for summary disposition in civil
cases, does not apply to child protective proceedings. In re PAP, 247 Mich
App 148, 153-154 (2001).

MCR 2.603, which governs defaults and default judgments in civil cases,
does not apply to child protective proceedings. In re Collier, Minor, 314
Mich App 558, 569 (2016) (finding that the Michigan Court Rules “are
clear that a default cannot be entered in child protective proceedingsl[;]
MCR 3.901(A)(1) sets forth the court rules that are applicable to child
protective proceedings|, and] the rule pertaining to defaults, MCR 2.603
et seq., is not among the rules specifically incorporated in juvenile or child
protective proceedings|[]”).

MCR 3.902 provides for the construction and interpretation of court rules
relating to child protective proceedings:

“(A) In General. The rules are to be construed to secure
fairness, flexibility, and simplicity. The court shall proceed in

Page 1-8

19 See MCR 3.902(A).
20 see MCR 3.927.
21 5ee MCR 3.961(B)(7).

22 5ee MCR 3.928(B). Contempt of court proceedings are also governed by MCL 600.1711 (contempt
committed in presence of court) and MCL 600.1715 (punishment for contempt violation).

23 See MCR 3.901(A)(1).
24 see MCR 3.993(C)(1).
25 5ee MCR 3.925(B).
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1.5

a manner that safeguards the rights and proper interests of
the parties. Limitations on corrections of error are governed
by MCR 2.613.

(B) Philosophy. The rules must be interpreted and applied in
keeping with the philosophy expressed in the Juvenile Code.
The court shall ensure that each minor coming within the
jurisdiction of the court shall:

(1) receive the care, guidance, and control, preferably in
the minor’s own home, that is conducive to the minor’s
welfare and the best interests of the public; and

(2) when removed from parental control, be placed in
care as nearly as possible equivalent to the care that the
minor’s parents should have given the minor.”2°

Application of the Michigan Rules of Evidence to
Family Division Proceedings

“The Michigan Rules of Evidence, except with regard to privileges, do
not apply to proceedings under this subchapter, except where a rule in
this subchapter specifically so provides.” MCR 3.901(A)(3). See also MRE
1101(b)(7) (the Michigan Rules of Evidence, other than those with respect
to privileges, do not apply wherever a rule in Subchapter 3.900 states that
they do not apply).

See Appendix C for the applicability of the Michigan Rules of Evidence
during child protective proceedings.

Applicable Federal Law and Regulations

Several federal statutes and regulations apply to child protective
proceedings in Michigan. Applicable federal statutes and regulations
include the following:

* Title IV-E of the Social Security Act, 42 USC 670 et seq. This
act requires courts to make certain findings regarding removal
of a child from parental custody, including findings that
continued custody by the parent would be “contrary to the
child’s welfare” and that “reasonable efforts” have been made
to prevent removal or to reunify the familg. The act also
provides for review and permanency hearings.?’

26 see also MCL 712A.1(3), which contains substantially similar language.
27 see Chapter 14 for a detailed discussion of Title IV-E.
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¢ Regulations implementing Title IV-E, 45 CFR 1355.10 et seq.
These regulations detail required court and agency procedures.

¢ Indian Child Welfare Act (ICWA), 25 USC 1901 et seq. This act
sets out the procedures required when an Indian chlld is
involved in a child protective or other custody proceeding.?®

Regulations implementing ICWA, 25 CFR Part 23. These
regulations detail required court and agency procedures.

Use of Vid [ ine Technolosy in Child

Pr i n nil rdianship Pr in

MCR 3.904(B) provides:

“(1) Except as provided in subrule (B)(2), courts may allow
the use of Vldeoconferencmg technology by any participant,
as defined in MCR 2.407(A)(1),2! in any Droceedmg

(2) As long as the respondent is either present in the
courtroom or has waived the right to be present, on motion of
either party showing good cause, the court may use
videoconferencing technology to take testimony from an
expert witness or any person at another location in the
following proceedings:

(a) removal hearings under MCR 3.967 and evidentiary

hearings: and

(b) termination of parental rights proceedings under
MCR 3.977 and trials, with the consent of the parties. A
party who does not consent to the use of
videoconferencing technology to take testimony from a
person at trial shall not be required to articulate any
reason for not consenting.”

“The use videoconferencing technology under this rule must be in
accordance with the standards established by the State Court
Administrative Office. All proceedings at which videoconferencing
technologv is used must be recorded verbatim by the court.” MCR

3.904(C).

Page 1-10

28 Michigan law sets out similar provisions in the Michigan Indian Family Preservation Act (MIFPA), MCL
712B.1 et seq. See Chapter 19 for a detailed discussion of the Indian Child Welfare Act (ICWA) and the
MIFPA.

29MCR 2.407(A)(1) defines participant as including, but not limited to, “parties, counsel, and subpoenaed
witnesses, but do[es] not include the general public.”
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30 pyrsuant to Administrative Order No. 2014-25, the State Court Administrative Office established the
Michigan Trial Court Standards for Courtroom Technology. which sets forth standards for digital recording,
video recording, and videoconferencing technology.
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In this chapter. ..

This chapter covers the reporting and investigating of suspected child
abuse or neglect under the Child Protection Law, MCL 722.621 et seq. It
discusses the individuals who are required to report suspected child
abuse or child neglect, the required procedures for and limitations on the
Department of Health and Human Services (DHHS) when conducting
investigations of child abuse or child neglect, and the DHHS’s required
actions following an investigation. It addresses the DHHS’s access to
confidential information during its investigations as well as the DHHS's
required maintenance and accessibility of its central registry.!

1 «Central registry’ means the system maintained at the [DHHS] that is used to keep a record of all reports
filed with the [DHHS] under [the Child Protection Law] in which relevant and accurate evidence of child
abuse or child neglect is found to exist.” MCL 722.622(c). See MCL 722.622(p), which defines department
as “the [DHHS].”
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This chapter also covers a child’s death while under a court’s jurisdiction,
and the civil and criminal immunity available under Michigan law
applicable to child abuse or child neglect cases.
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General Overview of the Child Protection Law

The Child Protection Law, MCL 722.621 et seq., governs reporting and
investigating suspected child abuse and child neglect, and provides for
or requires the filing of petitions to initiate child protective proceedings
under the Juvenile Code, MCL 712A.1 et Seq.2 Under the Child Protection
Law, a child is “a person under 18 years of age.” MCL 722.622(f).

The Child Protection Law defines child abuse as “harm or threatened
harm to a child’s health or welfare that occurs through nonaccidental
physical or mental injury, sexual abuse,®l sexual exploitation,* or
maltreatment, by a parent, a legal guardian, or any other person
responsible for the child’s health or welfare or by a teacher, a teacher’s
aide, or a member of the clergy.”> MCL 722.622(g).

The Child Protection Law defines child neglect as “harm or threatened
harm to a child’s health or welfare by a parent, legal guardian, or any
other person responsible for the child’s health or welfare that occurs
through either of the following:

(i) Negligent treatment, including the failure to provide
adequate food, clothing, shelter, or medical care.

(if) Placing a child at an unreasonable risk to the child’s
health or welfare by failure of the parent, legal guardian, or
other person responsible for the child’s health or welfare to
intervene to eliminate that risk when that person is able to do
so and has, or should have, knowledge of the risk.” MCL
722.622(k).

The definitions of child abuse and child neglect within the Child Protection
Law should be construed to exclude harms not expressly listed in those
definitions. Michigan Ass’n of Intermediate Special Ed Administrators v DSS,
207 Mich App 491 (1994) (Court of Appeals refused to give the term
“mental injury” in the definition of “child abuse” an expansive reading to
include educational abuse or neglect).

2 5ee Chapter 6 for a detailed discussion of petitions.

3 MCL 722.622(y) defines sexual abuse as “engaging in sexual contact or sexual penetration as those terms
are defined in . . . MCL 750.520a, with a child.”

4 mCL 722.622(z) defines sexual exploitation to include “allowing, permitting, or encouraging a child to
engage in prostitution, or allowing, permitting, encouraging, or engaging in the photographing, filming, or
depicting of a child engaged in a listed sexual act as defined in . . . MCL 750.145c.” .

SMmcL 722.722(m) defines member of the clergy as “a priest, minister, rabbi, Christian science practitioner,
or other religious practitioner, or similar functionary of a church, temple, or recognized religious body,
denomination, or organization.”
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A. Person Responsible for Child’s Health or Welfare

A “[plerson responsible for the child’s health or welfare’ means a
parent, legal guardian, person 18 years of age or older who resides
for any length of time in the same home in which the child
resides,®] or, except when used in [MCL 722.627(2)(e) or MCL
722.628(8)7], nonparent adult; or an owner, operator, volunteer, or
employee of 1 or more of the following:

(i) A licensed or registered child care organization.[8]

(if) A licensed or unlicensed adult foster care family
home or adult foster care small group home as defined
in ... MCL 400.703.

(iif) A court-operated facility as approved under . . .
MCL 400.14.” MCL 722.622(w).

Note: A nonparent adult is “a person who is 18
years of age or older and who, regardless of the
person’s domicile, meets all of the following
criteria in relation to a child:

(i) Has substantial and regular contact with
the child.

(if) Has a close personal relationship with the
child’s parent or with a person responsible for
the child’s health or welfare.

(iif) Is not the child’s parent or a person
otherwise related to the child by blood or
affinity to the third degree.” MCL 722.622(u).
See also MCR 3.903(C)(7), which contains
substantially similar language.

Page 2-4

6 persons who reside in the child’s home may include “live-in adult friends of the parent or foster parent,
adult siblings and relatives, roomers, boarders, live-in sitters, housekeepers, etc.” DHHS's Children
Protective Services Manual (PSM), Department Responsibilities and Operational Definitions PSM 711-5, p
1, at http://www.mfia.state.mi.us/olmweb/ex/PS/Public/PSM/711-5.pdf.

T MCL 722.627(2)(e) pertains to accessing the DHHS's central registry, and MCL 722.628(8) pertains to the
DHHS interviewing a child at his or her school or other institution.

8 «Child care organization’ means that term as defined in . . . MCL 722.111.” MCL 722.622(h). MCL
722.111(1)(a) defines a child care organization as “a governmental or nongovernmental organization
having as its principal function receiving minor children for care, maintenance, training, and supervision,
notwithstanding that educational instruction may be given. Child care organization includes organizations
commonly described as child caring institutions, child placing agencies, children’s camps, children’s
campsites, children’s therapeutic group homes, child care centers, day care centers, nursery schools,
parent cooperative preschools, foster homes, group homes, or child care homes.”
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A foster parent is a person responsible for his or her foster child’s
health or welfare as contemplated by MCL 722.622(w).” Spikes v
Banks, 231 Mich App 341, 351 (1998).

B. Religious Exemptions Under Child Protection Law

“A parent or guardian legitimately practicing his [or her] religious
beliefs who thereby does not provide specified medical treatment
for a child, for that reason alone shall not be considered a negligent
parent or guardian.” Y MCL 722.634.

However, “[MCL 722.634] [does] not preclude a court from ordering
the provision of medical services or nonmedical remedial services
recognized by state law to a child where the child’s health requires
it[,] nor does it abrogate the responsibility of a person required to
report child abuse or neglect.” MCL 722.634.

Reporting Suspected Child Abuse or Child Neglect

Any person with reasonable cause to suspect child abuse or child neglect
may report the suspected child abuse or child neglect to the Department
of Health and Human Services (DHHS) or a law enforcement agency.
MCL 722.624. However, if the person suspecting the child abuse or child
neglect is listed as a mandatory reporter under MCL 722.623(1), the
person must report the suspected child abuse or child neglect. MCL
722.623(1).

The DHHS will not investigate allegations of parental substance abuse if
that is the only allegation made. DHHS’s Children Protective Services
Manual (PSM), CPS Intake - Special Cases PSM 712-6, p 15, available at
http://www .mfia.state.mi.us/olmweb/ex/PS/Public/PSM/712-6.pdf.
Rather, “[t]he complaint must include an allegation of child abuse and/or
neglect as a result of the substance use to be appropriate for
investigation[, unless the] complaint alleg[es] that methamphetamine is
being smoked in a home where children reside[.]” CPS Intake - Special
Cases PSM 712-6, supra at p 15.

“A complaint in which the only allegation involves either a parent
providing home school instruction or a child failing to attend school is
not [a] sufficient basis for suspecting child neglect.” CPS Intake - Special
Cases PSM 712-6, supra at p 14. However, “[a] complaint of alleged child

9 Formerly MCL 722.622(u).

10 see also MCL 722.127 (DHHS rules governing child care organizations may not authorize or require
medical examination, immunization, or treatment of any child whose parent objects on religious grounds).
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abuse or neglect that also includes an allegation of a child’s non-
attendance at school is appropriate for investigation[.]” Id.

The DHHS will not investigate complaints that contain only allegations
of domestic violence. CPS Intake - Special Cases PSM 712-6, supra at p 6. To
be accepted for investigation, a complaint must “include information
indicating the [domestic violence] has resulted in harm or threatened
harm to the child.”!! 1d. In cases involving domestic violence, the

presence of any of the following factors may indicate threatened harm to
a child:

* “A weapon was used or threatened to be used in the [domestic
violence] incident.

* An animal has been deliberately injured or killed by the
perpetrator.

* A parent or other adult is found in the home in violation of a
child protection court order or personal protection order.

® There are reported behavioral changes in the child (for
example, a child’s teacher describes that the child used to be an
involved and highly functioning student and now is
withdrawn, doing poorly in coursework, or acting out with
violence).

* Reported increase in frequency or severity of [domestic
violence].

¢ Threats of violence against the child.” CPS Intake - Special Cases
PSM 712-6, supra at p 6.

A. Mandatory Reporters of Suspected Abuse or Neglect

MCL 722.623(1) requires the following individuals to immediately
report suspected child abuse or child neglect if he or she has
reasonable cause to suspect that a child is being abused or
neglected:

* physicians;
e dentists;

* physician’s assistants;

Page 2-6

11 For additional information on “harm or threatened harm” to a child, see DHHS’s Children Protective
Services Manual (PSM), Special Investigative Situations PSM 713-08, pp 1-2, at http://
www.mfia.state.mi.us/olmweb/ex/PS/Public/PSM/713-08.pdf.
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* registered dental hygienists;

e medical examiners;

* nurses;

* persons licensed to provide emergency medical care;
* audiologists;

* psychologists;

* marriage and family therapists;

* licensed professional counselors;

e social workers;

¢ licensed master’s social workers;

* licensed bachelor’s social workers;

* registered social service technicians;
e social service technicians;

* Friend of the Court (FOC) employees working in a
professional capacity in any FOC office;

¢ school administrators;

¢ school counselors or teachers;

e Jaw enforcement officers;

e members of the clergy;!?

* regulated child care providers;

* any of the following DHHS employees:
“(i) Eligibility specialist.
(if) Family independence manager.
(iii) Family independence specialist.

(iv) Social services specialist.

12 mcL 722.622(m) defines member of the clergy as “a priest, minister, rabbi, Christian science
practitioner, or other religious practitioner, or similar functionary of a church, temple, or recognized
religious body, denomination, or organization.”
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(v) Social work specialist.
(vi) Social work specialist manager.

(vii) Welfare services specialist[;]” and

e “lalny employee of an organization or entity that, as a
y ploy g y

result of federal funding statutes, regulations, or contracts,
would be prohibited from reporting in the absence of a
state mandate or court order.”

Note: “[MCL 330.1707'3] does not relieve a mental
health professional from his or her duty to report
suspected child abuse or neglect under . . . MCL 722.623
... MCL 330.1707(5).

Hospitals, pharmacies, and physicians are also required to report
injuries caused by violence or a weapon to local law enforcement
under MCL 750.411.

1.

Time Requirements for Reporting and Required
Content of Written Report

A mandatory reporter “who has reasonable cause to suspect
child abuse or child neglect shall make an immediate report to
centralized intakel14] by telephone, or, if available, through the
online reporting system,[' of the suspected child abuse or
child neglect.” MCL 722.623(1)(a). “Within 72 hours after
making an oral report by telephone to centralized intake, the
reporting person shall file a written report as required in [the
Child Protection Law]. If the immediate report has been made
using the online reporting system and that report includes the
information required in a written report under [MCL
722.623(2)], that report is considered a written report for the
purposes of this section and no additional written report is
required.”'® MCL 722.623(1)(a).

Note: “If the reporting person is a member of the
staff of a hospital, agency, or school, the reporting

Page 2-8

13 MCL 330.1707 permits a mental health professional to provide outpatient mental health services to a
minor 14 years of age or older without the minor parent’s, guardian’s, or person in loco parentis’s consent
or knowledge.

14 MCL 722.622(e) defines centralized intake as “the [DHHS's] statewide centralized processing center for
reports of suspected child abuse and child neglect.”

15 MCL 722.622(v) defines online reporting system as “the electronic system established by the [DHHS] for
individuals identified in [MCL 722.623(1)] to report suspected child abuse or child neglect.”

16 See DHHS form DHS-3200, Report of Actual or Suspected Child Abuse or Neglect, at http://
www.michigan.gov/documents/FIA3200_11924 7.pdf.
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person shall notify the person in charge of the
hospital, agency, or school of his or her finding and
that the report has been made, and shall make a
copy of the written or electronic report available to
the person in Charge.”17 MCL 722.623(1)(a). “One
report from a hospital, agency, or school is
adequate to meet the reporting requirement.” 1d.

MCL 722.623(2) requires “[t]he written report or a report made
using the online reporting system [to] contain the name of the
child and a description of the child abuse or child neglect[,]
[and] [i]f possible, . . . the names and addresses of the child’s
parents, the child’s guardian, the persons with whom the child
resides, and the child’s age[,] [as well as] . . . other information
available to the reporting person that might establish the cause
of the child abuse or child neglect, and the manner in which
the child abuse or child neglect occurred.”

Note: “The [DHHS] shall inform the reporting
person of the required contents of the written

report at the time the oral report is made by the
reporting person.” MCL 722.623(3).

“The written report . . . shall be mailed or otherwise
transmitted to centralized intake.” MCL 722.623(4).

2. Duty to Report Is Based on Identity of Alleged
Perpetrator

The imposition of a duty to report suspected child abuse or
child neglect under MCL 722.623(1)(a) is based on the type of
relationship between the child and the perpetrator rather than
on the occurrence of the alleged abuse or neglect. Doe v Doe
(Doe 1) (On Remand), 289 Mich App 211, 216 (2010). Thus, MCL
722.623(1)(a) imposes a duty to report only if the alleged
perpetrator is the “parent, legal guardian, teacher, teacher’s
aide, clergyman ‘or any other person responsible for the child’s
health or welfare,” including a ‘nonparent adult’ as those
terms are defined by [MCL 722.622(w)!®] and [MCL
722.622(u)'?1.72% Doe 1, 289 Mich App at 216 (an ambulance

17 «p notification to the person in charge of a hospital, agency, or school does not relieve the member of
the staff of the hospital, agency, or school of the obligation of reporting to the [DHHS] as required by [MCL
722.623].” MCL 722.623(1)(a).

18 Formerly MCL 722.622(u).
19 Formerly MCL 722.622(t).
20 see Section 2.1 for the definitions of a person responsible for the child’s health or welfare and nonparent

adult.
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driver was not required to report suspected child abuse under
MCL 722.623(1)(a) where he suspected his partner had
sexually molested a child being transported in their
ambulance).

Privileges Do Not Excuse Mandatory Reports of
Suspected Abuse or Neglect

“Any legally recognized privileged communication except that
between attorney and client or that made to a member of the
clergy in his or her professional character in a confession or
similarly confidential communication is abrogated and shall
not constitute grounds for excusing a report otherwise
required to be made . . . pursuant to [the Child Protection
Law].” MCL 722.631.

Note: “[MCL 722.631] does not relieve a member of
the clergy from reporting suspected child abuse or
child neglect under [MCL 722.623] if that member
of the clergy receives information concerning
suspected child abuse or child neglect while acting
in any other capacity listed under [MCL 722.623].”
MCL 722.631.

“[A] communication [between a member of the clergy and a
church member] [was] within the meaning of ‘similarly
confidential communication” when the church member d[id]
not make an admission, but ha[d] a similar expectation that the
information [would] be kept private and secret.” People v
Prominski, 302 Mich App 327, 328, 336-337 (2013) (where the
parishioner “went to [her pastor] ‘for guidance[ and] advice”
to discuss “her concerns that her husband was abusing her
daughters” and “‘expected that the conversation be kept
private[,]” the parishioner’s communication with the pastor
was a confidential communication as contemplated by MCL
722.631, and the pastor was not required to report the
suspected child abuse under the mandatory reporting statute,
MCL 722.623(1)(a)).

Child Suspected of Abuse or Neglect Taken to
Hospital

“If a child suspected of being abused or neglected is admitted
to a hospital or brought to a hospital for outpatient services
and the attending physician determines that the release of the
child would endanger the child’s health or welfare, the
attending physician shall notify the person in charge and the
[DHHS].” MCL 722.626(1).
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Note: “When a child suspected of being an abused
or neglected child is seen by a physician, the
physician shall make the necessary examinations,
which may include physical examinations, x-rays,
photographs, laboratory studies, and other
pertinent studies.” MCL 722.626(2). “The
physician’s written report to the [DHHS] shall
contain summaries of the evaluation, including
medical test results.”?! 1d.

The person in charge may keep the child in protective custody
until the court’s next regular business day. MCL 722.626(1).
Once notified, the court must do one of the following:

(1) order that the child remain in the hospital or
some other suitable place pending a preliminary
hearing under MCL 712A.14.%2

(2) order that the child be released to the child’s
parent, guardian, or custodian. MCL 722.626(1).

5. Child Surrendered Under Safe Delivery of Newborns
Law

The mandatory reporting requirements contained in MCL
722.623 of the Child Protection Law do not apply to a child
surrendered to an emergency service provider under the Safe
Delivery of Newborns Law. MCL 712.2(2).

Note: “A hospital that takes a newborn into
temporary custody under [the Safe Delivery of
Newborns Law] shall have the newborn examined
by a physician.” MCL 712.5(2). If the examining
physician determines that there is reason to
suspect the newborn experienced neglect or abuse
(other than the parent surrendering the child to an
emergency service provider), or if the examining
physician believes the child is not a newborn, the
mandatory reporting requirements of MCL
722.623(1) require the examining physician to
immediately report the suspected child abuse to

21w hospital is required, absent a parental release, to allow access to medical information on children to
[DHHS] staff conducting a protective services investigation under the Child Protection Act since allowing
such access does not violate the physician-patient privilege.” OAG, 1978, No 5406, p 724 (December 15,
1978), available at http://www.ag.state.mi.us/opinion/datafiles/1970s/op05406.htm.

22 see Section 3.2(E) for a discussion of required procedures after a child is in protective custody, and
Section 8.2 for a discussion of available placements.
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centralized intake?> MCL 7125(2); MCL
722.623(1).

Failure to Report

A mandatory reporter who fails to report suspected child
abuse or neglect is “civilly liable for the damages proximately
caused by the failure.” MCL 722.633(1). However, a mandatory
reporter’s civil liability under MCL 722.633(1), is limited to
“claims for damages by the identified abused child about
whom no report was made[,]” and “only for ‘damages
proximately caused by the failure [to report abuse].”
Marcelletti v Bathani, 198 Mich App 655, 659, 662 (1993)
(defendant-physician’s liability did not extend to an infant
injured at the hands of his babysitter where the defendant-
physician did not treat the injured infant but a different child
injured by the same babysitter, and the defendant-physician’s
failure to report suspected child abuse of the other child was
not the proximate cause of the harm suffered by the infant in
the instant case).

In addition, a mandatory reporter who fails to report
suspected child abuse or neglect and “who knowingly fails to
do so is guilty of a misdemeanor punishable by imprisonment
for not more than 93 days or a fine of not more than $500.00, or
both.” MCL 722.633(2).

A mandatory reporter’s failure to report suspected child abuse
or neglect may also result in licensing or certification sanctions.
Becker-Witt v Bd of Examiners of Social Workers, 256 Mich App
359, 362-364 (2003) (Court of Appeals upheld an administrative
law judge’s (AL]J) revocation of a social worker’s professional
license for failure to comply with MCL 722.623(1)).

“While the mandatory reporting provision [of MCL 722.633(1)]
imposes liability when an individual named in the statute fails
to report suspected abuse or neglect, that liability is limited by
governmental immunity[;]”?* thus, when reading the
mandatory reporting statute, MCL 722.633(1), together with

Page 2-12

23 MICL 722.622(e) defines centralized intake as “the [DHHS's] statewide centralized processing center for
reports of suspected child abuse and child neglect.”

24 “‘Although the [governmental tort liability act (GTLA), MCL 691.1401 et seq.] proclaims that it contains
all the exceptions to governmental immunity, the Legislature remains free to create additional exceptions,
either within the GTLA or another statute.” . . . [However,] . . . the mandatory reporting statute[, MCL
722.633,] does not provide an exception to the general statutory rule of individual governmental immunity
[under MCL 691.1401]” because “the legislature has not amended the mandatory reporting statute to
clearly provide that it abrogates the later-enacted governmental immunity statute.” Jones, 300 Mich App at
76-77, quoting State Farm Fire & Cas Co v Corby Energy Servs, 271 Mich App 480, 485 (2006).
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the governmental immunity statute, MCL 691.1407, “[i]t
follows that, in order for [the mandatory reporter] to be liable
[for failing to report suspected child abuse or neglect] under
[MCL 722.633(1)], [the mandatory reporter’s] conduct must
[be] grossly negligent and the proximate cause of [the alleged
harm].” Jones v Bitner, 300 Mich App 65, 68, 77 (2013) (“[the]
plaintiff’s claim [against the defendant-police officer for failing
to report suspected neglect] [was] barred by [governmental]
immunity” where “[the] defendant[-police officer’s] alleged
failure to report [knowing that the child’s mother illegally
distributed drugs from the child’s home and in the child’s
presence] could not have been the proximate cause of [the
child’s] death” when the court record showed that “only [the
child’s mother’s] acts or omissions were the proximate cause of
the [child’s] death”).??

7. Constitutionality of Mandatory Reporting Law

In People v Cavaiani, 172 Mich App 706, 711-713 (1988), the
Court of Appeals found that the mandatory reporting
requirement under MCL 722.623(1) was not overbroad:

“[The] [d]efendant[-psychologist] [] claims . . . that
the Child Protection Law, MCL 722.621 et seq., is
unconstitutionally overbroad because it violates
[the] defendant[-psychologist’s] First Amendment
rights to associate in legal endeavors and invades
the privacy of the family and those in association
to cure private family problems.

% % %

In the context of a family, [MCL 722.623] invades
its privacy to the extent that the family members’
collective desire to seek treatment for the offender
and risk the continued abuse of the victim rather
than initiating criminal proceedings may not be
honored. However, we do not believe that this
invasion constitutes a constitutionally
impermissible violation of a family’s First
Amendment right of privacy. A family does not
have a protected First Amendment right to
undertake a course of action which may do little or

25 «“The [court] record reveals that [the child’s] mother . . . was convicted of involuntary manslaughter
following [the child’s] death. It was alleged that [the child’s mother] either intentionally administered a
lethal amount of morphine to [the child] or allowed [the child] to come into contact with morphine pills
and then [the child’s mother] failed to seek assistance when she realized that [the child] had taken some of
the pills off of a nightstand.” Jones, 300 Mich App at 77-78 (internal citations omitted).
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nothing to protect the child victim from continued
abuse.

% % %

Further, a person generally lacks standing to
challenge overbreadth where his [or her] own
conduct is clearly within the contemplation of the
statute. This is so even where there is some
marginal application which might infringe on First
Amendment activities. In this case, the [9-year-old]
victim told [the] defendant[-psychologist], and the
victim’s father did not deny, that the abuse
occurred. Therefore, [the] defendant|[-
psychologist] had more than a ‘reasonable
suspicion’ of its occurrence.”

The Court of Appeals also found in Cavaiani, 172 Mich App at
713-715, that the mandatory reporting requirement under MCL
722.623(1) was not vague:

“[The] [d]efendant[-psychologist] [] claims that the
Child Protection Law is void for vagueness
because it offers no reasonably precise standard to
those charged with adhering to or enforcing the
law. [The] [d]efendant[-psychologist] contends that
the phrase ‘reasonable cause to suspect’ is not
clearly defined and does not give him fair notice of
what conduct the statute proscribes.

% X %

[The Court of Appeals] find[s] that the words
‘reasonable cause to suspect’ speak for themselves
and provide fair notice of the conduct expected in
reporting suspected child abuse. Based upon the
fact that [the] defendant[-psychologist] was told by
his patient, the [9-year-old] victim, that her father
was fondling her breasts, the [MCL 722.623]
reporting provisions are not vague.”

The Court of Appeals further found in Cavaiani, 172 Mich App
at 716, that the mandatory reporting requirement under MCL
722.623(1) did not violate the defendant-psychologist’s Fourth
Amendment right to privacy from unreasonable seizure of oral
evidence where there was “no governmental eavesdropping or
intrusion or electronic surveillance [] involved[,]” and that
“[because the] defendant[-psychologist] is not an agent of the
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government, [] any information a patient chooses to divulge to

him is not protected by the Fifth Amendment.”

In addition, public policy or due process of law is not violated
with the disclosure of confidential information under the
mandatory reporting requirements of MCL 722.623 or usage of
that information. People v Mineau, 194 Mich App 244, 246
(1992). In Mineau, 194 Mich App at 247-249, the Court of

Appeals specifically found:

Michigan Judicial Institute

“IThe] defendant[-father] and the trial court
[found] ‘unfair’ the fact that on the basis of
‘confidential” information voluntarily provided by
the defendant to the counselor, the agency filed a
report with the [DHHS] indicating [the]
defendant[-father] was suspected of abusing his
stepdaughter. Thus, in effect, [the] defendant]-
father] is challenging the mandatory reporting
requirement set forth in [MCL 722.623] on grounds
that the reporting is generally ‘unfair’ when a
defendant voluntarily seeks help and is contrary to
public policy because it will dissuade persons such
as [the] defendant[-father] from seeking help and
thus hinder the discovery and removal of children
from homes where they are abused.

This argument overlooks the fact that public policy
issues are best addressed by the Legislature. Given
enactment of the reporting requirement, as well as
the section abrogating any legally recognized
privileged communications except those between
attorney and client, MCL 722.631, it appears the
Legislature found the public policy arguments
supporting general detention, and thus likely
prosecution, MCL 722.623, more compelling than
those promoting self-reporting and self-sought
treatment.

* % %

Although we agree that the agency erred in failing
to inform [the] defendant[-father] of its duty to
report suspected child abuse when specifically
questioned by [the] defendant[-father] regarding
the confidentiality of his treatment, we do not find
any support for [the] defendant[-father’s]
proposed remedy—immunity from prosecution
for criminal acts of sexual abuse committed against
his stepdaughter.

Page 2-15
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% % %

We find no support for the trial court’s holding
[the] defendant[-father] absolutely immune from
prosecution on the basis of some generalized
notion of fairness. There was no egregious
conduct. The information reported was neither
coerced nor solicited from [the] defendant[-father],
but was given voluntarily. Dismissal of the
information charging [the] defendant[-father] was
improper.”

Mandatory Reporting Statute’s Implication of
Defendant’s Right of Confrontation?®

“[A] statement cannot fall within the Confrontation Clause
unless its primary purpose was testimonial[;*’] ‘[w]here no
such primary purpose exists, the admissibility of a statement is
the concern of state and federal rules of evidence, not the
Confrontation Clause.” Ohio v Clark, US , (2015)
(finding that “mandatory reporting statutes alone cannot
convert a conversation between a concerned teacher and [his
or] her student into a law enforcement mission aimed
primarily at gathering evidence for a prosecution[;]” in this
case, the child-victim’s statements to his teacher identifying his
abuser were not made with the primary purpose of creating
evidence for prosecution, and accordingly, were not
testimonial, where “[t]he teachers’ questions were meant to
identify the abuser in order to protect the victim from future
attacks[]”).

Although statements to individuals who are not law
enforcement officers “are much less likely to be testimonial
than statements to law enforcement officers[,]” “statements to
persons other than law enforcement officers [may be] subject to
the Confrontation Clause[, b]ecause at least some statements to
individuals who are not law enforcement officers could
conceivably raise confrontation concerns[.]” Clark, __ US at

(“declin[ing] to adopt a categorical rule excluding
[statements to individuals who are not law enforcement
officers] from the Sixth Amendment’s reach[]” and further
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26 This sub-subsection contains a very brief discussion of the Defendant’s Right of Confrontation under the
Sixth Amendment as it relates to the mandatory reporting statute. For a thorough discussion of the
Confrontation Clause, see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter

27 For a thorough discussion of what constitutes a testimonial statement, see the Michigan Judicial
Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter 10.
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noting that “[s]tatements by very young children will rarely, if
ever, implicate the Confrontation Clause[]”).

B. Non-Mandatory Reporters of Suspected Abuse or Neglect

“In addition to those persons required to report child abuse or
[child] neglect under [MCL 722.623], any person, including a child,
who has reasonable cause to suspect child abuse or neglect may
report the matter to the [DHHS] or a law enforcement agency.”
MCL 722.624. See also MCL 722.632 (Child Protection Law does not
prohibit any person from reporting suspected abuse or neglect to
law enforcement officials or the court).

C. Reasonable Cause to Suspect Child Abuse or Child Neglect

The standard of suspicion necessary to trigger the reporting
requirements of the Child Protection Law is “reasonable cause to
suspect child abuse or child neglect.” MCL 722.623(1); MCL 722.624;
MCL 722.632.

“For purposes of [the Child Protection Law], the pregnancy of a
child less than 12 years of age or the presence of a sexually
transmitted infection in a child who is over 1 month of age but less
than 12 years of age is reasonable cause to suspect child abuse or
child neglect has occurred.” MCL 722.623(8).

An individual identified as a mandatory reporter under MCL
722.623(1)*® who knows or has reasonable cause to suspect from the
infant’s symptoms that a newborn infant has any amount of alcohol,
a controlled substance, or a metabolite of a controlled substance in
his or her body must report the information to the DHHS, unless the
reporter knows that the substance is present due to treatment of the
mother or newborn. MCL 722.623a. See MCL 722.623(1), which
specifically requires the mandatory reporter to immediately report
suspected child abuse or child neglect to centralized intake (the
DHHS’s “statewide centralized processing center for reports of
suspected child abuse and child neglect[,]” MCL 722.622(e)).

Determining “whether there is ‘reasonable cause to suspect abuse’
[does not] require[] the use of medical judgment. . . . [MCL
722.623(1)] expressly states that it applies to more than just medical
doctors.” Lee v Detroit Medical Center, 285 Mich App 51, 62 (2009).

A person required to report under MCL 722.623 is “not free to
arrogate to himself [or herself] the right to foreclose the possibility

28see Section 2.2(A) for a list of mandatory reporters.
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of a legal investigation by the state” where he or she has a
reasonable suspicion of child abuse or child neglect. People v
Cavaiani, 172 Mich App 706, 715 (1988). In Cavaiani, 172 Mich App
at 708-709, the defendant-psychologist was charged with a
misdemeanor for failing to report suspected child abuse after his 9-
year-old patient informed him that her father fondled her breasts.?’
Instead of reporting the suspected child abuse, the defendant-
psychologist talked with the child’s father and determined that if
any touching occurred it was accidental. Id. at 709. The trial court
dismissed the misdemeanor charge against the defendant-
psychologist reasoning that the “defendant[-psychologist], in the
course of exercising professional judgment, might have concluded
that the information supplied to him indicating that the victim was
being abused was inaccurate or some kind of fantasy.” Id. at 715. In
reversing the trial court, the Court of Appeals found that despite the
defendant-psychologist’'s personal belief of whether child abuse
occurred, he was still obligated to report the possibility of the child
abuse to the DHHS to permit the state to do their own investigating.
Id. at 715. Specifically, the Court of Appeals concluded:

“In this case, . . .[the] [d]efendant[-psychologist] had
reasonable suspicion of child abuse, but concluded that
his suspicions were not factually founded. With respect
to [the] defendant[-psychologist’s] legal obligations
under [MCL 722.623], it was not for him to make this
determination, but for the responsible investigative
agencies, such as the [DHHS], to make. While [the]
defendant[-psychologist] is free to decide that the
victim’s allegations are untrue for purposes of rendering
professional treatment, he is not free to arrogate to
himself [or herself] the right to foreclose the possibility
of a legal investigation by the state. The state has
different interests, and its sovereignty is offended by
child abuse.” Cavaiani, 172 Mich App at 715.

See also Lee, 285 Mich App at 62-63 (medical doctors are required to
immediately report when there is any reasonable cause to suspect a
child is being abused or neglected; it is up to Child Protective
Services (CPS) to investigate and “determine the validity of the
information provided”); Williams v Coleman, 194 Mich App 606, 617-
620 (1992) (foster care workers who had reasonable cause to suspect
the neglect of a child, who was not under court jurisdiction, were
required to refer the case to the Children’s Protective Services (CPS)
rather than determine the credibility of the information received).
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29 «“The victim’s mother initiated family therapy with [the] defendant[-psychologist] after suspecting that
her husband had sexually molested their 9-year-old daughter.” Cavaiani, 172 Mich App at 708-709.
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D. False Report

“A person who intentionally makes a false report of child abuse or
neglect under [the Child Protection Law] knowing that the report is
false is guilty of a crime as follows:

(a) If the child abuse or neglect reported would not
constitute a crime or would constitute a misdemeanor if
the report were true, the person is guilty of a
misdemeanor punishable by imprisonment for not more
than 93 days or a fine of not more than $100.00, or both.

(b) If the child abuse or neglect reported would
constitute a felony if the report were true, the person is
guilty of a felony punishable by the lesser of the
following:

(1) The penalty for the child abuse or neglect falsely
reported.

(if) Imprisonment for not more than 4 years or a
fine of not more than $2,000.00, or both.” MCL
722.633(5).

Investigating Allegations of Child Abuse or Child
Neglect

Any person who suspects child abuse or neglect may report the matter to
the Department of Health and Human Services (DHHS), a law
enforcement agency, or the court.3? MCL 712A.11(1); MCL 722.624; MCL
722.632. Once reported to the DHHS, the DHHS has 24 hours to either
commence its own investigation or refer the case to the prosecuting
attorney and the local law enforcement agency.’! MCL 722.628(1).
Following the investigation, either a Children’s Protective Services (CPS)
worker or a prosecuting attorney acting on behalf of the DHHS drafts
and files a petition seeking court jurisdiction over a child suspected of
being abused or neglected.>? See MCL 712A.11(1); MCL 712A.17(5); MCR
3.914(C).

30 see Section 2.2 for a detailed discussion of reporting suspected child abuse or child neglect, including a
list of individuals who are required to report suspected child abuse or child neglect under MCL 722.623(1).

31 For additional information on the DHHS's responsibility to receive and investigate complaints, see
DHHS’s Children Protective Services Manual (PSM), Responsibility to Receive and Investigate Complaints
PSM 711-6, at http://www.mfia.state.mi.us/olmweb/ex/PS/Public/PSM/711-6.pdf.

32 see Section 6.2 and Section 6.4 for a detailed discussion of petitions, including when the DHHS must
submit a petition seeking the court’s jurisdiction over a child suspected of being abused or neglected.
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Note: Within 24 hours of receiving a report for suspected
child abuse or neglect, the DHHS “shall refer the report to the
prosecuting attorney and the local law enforcement agency if
the report meets the requirements of [MCL 722.628(3)(a),
MCL 722.628(b), or MCL 722.628(c)] or [MCL 722.623(6) or
MCL 722.623(9)] or shall commence an investigation of the
child suspected of being abused or neglected.” MCL
722.628(1).

Within 24 hours of receiving a report for suspected child
abuse or neglect from a reporting person or the DHHS, “the
local law enforcement agency shall refer the report to the
[DHHS] if the report meets the requirements of [MCL
722.623(7)] or shall commence an investigation of the child
suspected of being abused or neglected or exposed to or who
has had contact with methamphetamine production.”3® MCL
722.628(1).

In the course of an investigation, the DHHS must:

* determine whether the child is abused or neglected;

* “cooperate with law enforcement officials, courts of competent
jurisdiction, and appropriate state agencies providing human
services in relation to preventing, identifying, and treating
child abuse and neglect;”

* “provide, enlist, and coordinate the necessary services, directly
or through the purchase of services from other agencies and
professions;” and

* “take necessary action to prevent further abuses, to safeguard
and enhance the child’s welfare, and to preserve family life
where possible.”3* MCL 722.628(2).

“In conducting its investigation, the [DHHS] shall seek the assistance of
and cooperate with law enforcement officials within 24 hours after

becoming aware that 1 or more of the following conditions exist:

(a) Abuse or neglect is the suspected cause of a child’s death.
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33 «If the child suspected of being abused or exposed to or who has had contact with methamphetamine
production is not in the physical custody of the parent or legal guardian and informing the parent or legal
guardian would not endanger the child’s health or welfare, the agency or the [DHHS] shall inform the
child's parent or legal guardian of the investigation as soon as the agency or the [DHHS] discovers the
identity of the child’s parent or legal guardian.” MCL 722.628(1).

34 For additional information on the overview of the investigation process, see DHHS’s Children Protective
Services Manual (PSM), CPS Overview PSM 711-2, at http://www.mfia.state.mi.us/olmweb/ex/PS/Public/
PSM/711-2.pdf.
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(b) The child is the victim of suspected sexual abuse or sexual
exploitation.

(c) Abuse or neglect resulting in severe physical injury to the
child. For purposes of this subdivision and [MCL 722.637],
‘severe physical injury” means an injury to the child that
requires medical treatment or hospitalization and that
seriously impairs the child’s health or physical well-being.

(d) Law enforcement intervention is necessary for the
protection of the child, a [DHHS] employee, or another
person involved in the investigation.

(e) The alleged perpetrator of the child’s inju?r is not a person
responsible for the child’s health or welfare.[%]

(f) The child has been exposed to or had contact with
methamphetamine production.”36 MCL 722.628(3).

Note: “Involvement of law enforcement officials [in an
investigation] does not relieve or prevent the [DHHS]
from proceeding with its investigation or treatment if
there is reasonable cause to suspect that the child abuse
or neglect was committed by a person responsible for
the child’s health or welfare.” MCL 722.628(5).

MCL 722.628e(1) requires the DHHS to “implement an investigation
checklist to be used in each investigation of suspected abuse and neglect
handled by the [DHHS].”37 The DHHS must not close the investigation
until the checklist is complete. MCL 722.628e(2).

On completion of an investigation, “the law enforcement agency or the
[DHHS] may inform the person who made the report as to the
disposition of the report.” MCL 722.628(13). “If the person who made the
report is mandated to report under [MCL 722.623], upon completion of
the investigation by the [DHHS], the [DHHS] shall inform the person in
writing as to the disposition of the case and shall include in the
information at least all of the following:

(a) What determination the [DHHS] made under [MCL
722.628(12)] and the rationale for that decision.[38

35 For the definition of person responsible for the child’s health or welfare, see Section 2.1(A).

36 For additional information on the DHHS's coordination with the prosecuting attorney and law
enforcement, see DHHS’s Children Protective Services Manual (PSM), Coordination With Prosecuting
Attorney and Law Enforcement PSM 712-3, at http://www.mfia.state.mi.us/olmweb/ex/PS/Public/PSM/
712-3.pdf.

37 For additional information on the DHHS’s investigation checklist, see DHHS’s Children Protective Services
Manual (PSM), CPS Investigation Report PSM 713-10, at http://www.mfia.state.mi.us/olmweb/ex/PS/
Public/PSM/713-10.pdf.
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(b) Whether legal action was commenced and, if so, the
nature of that action.

(c) Notification that the information being conveyed is
confidential.” MCL 722.628(14).

“[The Child Protection Law] does not preclude or hinder a hospital,
school, or other agency from investigating reported claims of child abuse
or neglect by its employees or from taking disciplinary action based upon
that investigation against its employees.” MCL 722.632a. Moreover, “[i]f
there is reasonable cause to suspect that a child in the care of or under the
control of a public or private agency, institution, or facility is an abused or
neglected child, the agency, institution, or facility shall be investigated by
an agency administratively independent of the agency, institution, or
facility being investigated|[, and] [i]f the investigation produces evidence
of a violation of . . . MCL 750.145c [(child sexually abusive material or
activity)], and [MCL] 750.520b[-MCL] 750.520g [(criminal sexual
conduct)], the investigating agency shall transmit a copy of the results of
the investigation to the prosecuting attorney of the county in which the
agency, institution, or facility is located.” MCL 722.628(7).

A. Investigation Involves Indian Child

“In every investigation of alleged child abuse or neglect, the family
must be asked whether the child is known to have American Indian
heritage[;] [t]his inquiry must be documented in the case record and
appropriate action taken.” DHHS’s Children Protective Services
Manual (PSM), Special Case Situations - American Indian Child PSM
716-1, p 1, available at http://www.mfia.state.mi.us/olmweb/ex/PS/
Public/PSM/716-1.pdf.

“A complaint of suspected child abuse or neglect of an American
Indian child who resides or is domiciled on lands within exclusive
jurisdiction of the tribe must not [] be investigated by the [DHHS]
unless a special written agreement exists between the tribe and the
[DHHS] for responding to after hours and weekend emergencies.”
Special Case Situations - American Indian Child PSM 716-1, supra at p 1.

“A complaint of suspected child abuse or neglect involving an
American Indian child who resides off the reservation requires that
the [DHHS] worker take affirmative steps to determine at this initial
stage whether an American Indian child is involved.” Special Case
Situations - American Indian Child PSM 716-1, supra at p 1.
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38 MmcL 722.628(12) requires the DHHS to “determine in which single category, prescribed by [MCL
722.628d], to classify the allegation of child abuse or neglect.” See Section 2.3(D) for additional
information.
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B. Interviewing Abused or Neglected Child

1.

Interview Child Outside Presence of Suspected
Abuser

“During an investigation of suspected child abuse or neglect,
the child reported to have been abused or neglected shall not
be interviewed in the presence of an individual suspected to
have perpetrated the abuse.” MCL 722.628c.

Required Procedures for Contacting Child at School

“A school or other institution shall cooperate with the [DHHS]
during an investigation of a report of child abuse or neglect.”
MCL 722.628(8).3 “Cooperation includes allowing access to
the child without parental consent if access is determined by
the [DHHS] to be necessary to complete the investigation or to
prevent abuse or neglect of the child.”4? 1d.

Note: In OAG, 1995, No 6869, p 92 (September 6,
1995),4! the Attorney General found that a school
administration may not impose conditions upon a
Children’s Protective Services (CPS) worker’s
interview of a child at school, and the school may
not deny access to a child, require that the CPS
worker establish in writing the need to interview
the child, require that a school employee be
present during the interview, or require parental
consent before allowing access to the child.

“The [DHHS] shall notify the person responsible for the child’s
health or welfare about the [DHHS’s] contact with the child at
the time or as soon afterward as the person can be reached.”
MCL 722.628(8). The DHHS may delay notifying the person
responsible for the child’s health or welfare about the DHHS's
contact with the child “if the notice would compromise the
safety of the child or child’s siblings or the integrity of the
investigation, but only for the time 1 of those conditions
exists.” Id.

39 “Lack of cooperation by the school does not relieve or prevent the [DHHS] from proceeding with its
responsibilities under [the Child Protection Law].” MCL 722.628(9)(c).

40 Before and after contact with the child at school, the DHHS investigator must meet with a designated
school staff person to review investigation procedures, formulate a course of action based on the contact
with the child, and may share information, within the confidentiality provisions of the Child Protection
Law. MCL 722.628(9)(a)-(b).

41 OAG, 1995, No 6869 (September 6, 1995), is available at http://www.ag.state.mi.us/opinion/datafiles/
1990s/0p06869.htm.
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Note: The DHHS is not required to notify a
nonparent adult*? after interviewing a child at a
school or other institution. See MCL 722.622(w)
(excluding a nonparent adult from its definition of
a “[plerson responsible for the child’s health and
welfare” when that term appears in MCL
722.628(8)).

Unless the DHHS has obtained a court order,*? “[a] child shall
not be subjected to a search at a school that requires the child to
remove his or her clothing to expose his buttocks or genitalia
or her breasts, buttocks, or genitalia[.]” MCL 722.628(10).

3. Videorecording a Child’s Statement

A DHHS employee, an investigating law enforcement agency,
a prosecuting attorney or assistant attorney general, or another
person designated to do so under a county protocol
established under MCL 722.628(6) may take a child’s
videorecorded  statement. @ MCL  712A.17b(5). “The
videorecorded statement shall be admitted at all proceedings
except the adjudication stage instead of the live testimony of
the witness.” MCL 712A.17b(5). See In re Martin, ___ Mich App
__,___(2016) (reversing the trial court’s order of adjudication
with respect to the respondent-father and the order
terminating his parental rights where the trial court
erroneously relied on the child’s videorecorded statement
contained in a DVD instead of live testimony to adjudicate the
respondent-father).4

The child must be “an alleged victim of [child abuse or neglect,
MCL 712A.17b(2)(b),]” who is under 16 years of age or over
age 16 and developmentally disabled.*® MCL 712A.17b(1)(d).

Page 2-24

42 5ee Section 2.1(A) for a definition of nonparent adult.

43 see Section 2.3(D) for a detailed discussion of using court orders in investigating suspected abuse or
neglect.

44 “[A] videorecorded statement taken in compliance with MCL 712A.17b must be admitted at a [pretrial]

tender-years hearing and can be used by the trial court to assess whether a proposed witness who took the
videorecorded statement should be permitted to testify at trial about the statement, i.e., to assess
whether ‘the circumstances surrounding the giving of the statement provide[d] adequate indicia of
trustworthiness,” MCR 3.972(C)(2)(a)[;]” however, in the In re Martin case, “the forensic interviewer
[whose recorded questioning of the child raised claims by the child of sexual abuse by the respondent-
father] did not testify at trial with respect to the child’s statements made in the interview|[, and t]he trial
court did not employ the [videorecorded statement] to determine whether the forensic interviewer should
be allowed to testify under MCR 3.972(C)(2)(a)[, but the trial court instead erroneously] . . . used the
[videorecorded statement], in and of itself, to adjudicate [the] respondent-father.” In re Martin, ___ Mich
App at ___. For additional information on MCR 3.972(C)(2)(a), see Section 11.4(B).

45 See Section 11.8 for additional information on using videorecorded statements as an alternative
procedure to obtain a child’s testimony, including the definition of developmental disability.
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Note: MCL 712A.17b(7) permits “[a] custodian of
the videorecorded statement[#] [to] release or
consent to the release or use of a videorecorded
statement or copies of a videorecorded statement
to a law enforcement agency, an agency authorized
to prosecute the criminal case to which the
videorecorded statement relates, or an entity that
is part of county protocols established under . . .
MCL 722.628.”

“The videorecorded statement shall state the date and time
that the statement was taken; shall identify the persons present
in the room and state whether they were present for the entire
videorecording or only a portion of the videorecording; and
shall show a time clock that is running during the taking of the
statement.” MCL 712A.17b(5).

In addition, the questioning of a child during a videorecorded
statement “should be full and complete; shall be in accordance
with the forensic interview protocol implemented as required
by . .. MCL 722.628; and, if appropriate for the witness’s
developmental level, shall include, but need not be limited to,
all of the following areas:

(a) The time and date of the alleged offense or
offenses.

(b) The location and area of the alleged offense or
offenses.

(c) The relationship, if any, between the witness
and the respondent.

(d) The details of the offense or offenses.

(e) The names of other persons known to the
witness who may have personal knowledge of the
offense or offenses.” MCL 712A.17b(6).

“MCL 712A.17b(5) requires a trial court to admit
videorecordings of a child’s forensic interview during a non-
adjudicatory stage,” rather than a “forensic [interviewer’s]
interpretation of [the child’s] statements.” In re Brown/Kindle/
Muhammad Minors, 305 Mich App 623, 632, 633 (2014).

46 MmeL 712A.17b(1)(a) defines custodian of the videorecorded statement as “the [DHHS], investigating law
enforcement agency, prosecuting attorney, or department of attorney general or another person
designated under the county protocols established as required by . . . MCL 722.628.”
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To protect a child’s privacy, a court must enter a protective
order regarding a videorecorded statement that has become
part of a court record. MCL 712A.17b(10).

MCL 712A.17b(11) provides that a videorecorded statement:

¢ “shall not be copied or reproduced in any manner
except as provided in [MCL 712A.17b].

* is exempt from disclosure under the freedom of
information act].]

* is not subject to release under another statutel[.]

* is not subject to disclosure under the Michigan court
rules governing discovery.” (Bullets added).

MCL 712A.17b(11) “does not prohibit the production or release
of a transcript of a videorecorded statement.”

C. Physician Suspecting Child Abuse or Child Neglect

When a physician attends to a child suspected of being abused or
neglected, the physician must conduct the necessary examinations
and include summaries of those evaluations, including medical test
results, in a written repor’t47 to the DHHS.*® MCL 722.626(2). See
MCL 722.623(1), which specifically requires the physician to
immediately report suspected child abuse or child neglect to
centralized intake (the DHHS’s “statewide centralized processing
center for reports of suspected child abuse and child neglect[,]”
MCL 722.622(e)).

Note: In addition, MCL 722.626(1) requires an attending
physician to notify the person in charge and the DHHS
when a child suspected of being abused or neglected is
brought to a hospital for outpatient services or admitted
to a hospital as an inpatient, and the attending
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47 \Where available, the attending physician may immediately report the suspected child abuse or child
neglect through the online reporting system (“the electronic system established by the [DHHS] for
individuals identified in [MCL 722.623(1) as a mandatory reporter] to report suspected child abuse or child
neglect[,]” MCL 722.622(v)), and “if the immediate report has been made using the online reporting
system and that report includes the information required in a written report under [MCL 722.623(2)], that
report is considered a written report for the purposes of [MCL 722.623(1)] and no additional written report
is re